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Subpart A—General Provisions

§3010.100 Applicability and scope.

(a) The rules in this part apply to
practice before the Postal Regulatory
Commission.

(b) When a general rule conflicts with
a rule governing a specific practice
area, the rule governing the specific
practice area shall take precedence.
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(c) The rules in this part shall be lib-
erally construed to secure a just and
speedy determination of issues. They
permit the informal disposition of any
matter for which formal procedures are
not specifically required by statute.

(d) Except when specifically required
by statute, the rules in this part may
be waived for good cause and appro-
priate alternative procedures may be
prescribed.

(e) The rules in this part shall be re-
ferred to as the ‘‘rules of practice.”
Rules are to be cited using only the
numbers and letters to the right of the
decimal point. For example, paragraph
(a) of ““§3010.120 Filing material with
the Commission’ shall be referred to as
‘“‘section 120(a) of the rules of practice
(39 CFR 3-1-.120(a))”’ or as ‘‘rule 120(a)”’
(39 CFR 3010.120(a)).

§3010.101 Definitions.

(a) Act means title 39 of the United
States Code, as amended.

(b) Commission or Commissioner means,
respectively, the Postal Regulatory
Commission established by the Act or a
member thereof. The Commission is lo-
cated at 901 New York Avenue NW,
Suite 200, Washington, DC 20268-0001.
The Commission’s regular business
hours are from 8 a.m. to 4:30 p.m. BEast-
ern Time, except for Saturdays, Sun-
days, and Federal holidays.

(c) Complainant means a person who
files a complaint with the Commaission
pursuant to section 3662 of the Act in
the form and manner hereinafter pre-
scribed.

(d) Effective date, when used with re-
spect to a notice, order, ruling, or
other document issued by the Commis-
sion or an officer thereof (excluding
documents issued for publication in the
FEDERAL REGISTER), means the date
the filing is posted on the Daily Listing
page of the Commission’s website un-
less otherwise specifically provided.

(e) Hearing on the record means a
hearing conducted under sections 556
and 557 of title 5, U.S.C. (80 Stat. 386),
as provided by section 3661 of the Act
or in any other proceeding noticed by
the Commission for a hearing on the
record.

(f) Negotiated service agreement means
a written contract, to be in effect for a
defined period of time, between the

§3010.101

Postal Service and a mailer, which pro-
vides for customer-specific rates or fees
and/or terms of service in accordance
with the terms and conditions of the
contract. A rate associated with a ne-
gotiated service agreement is not a
rate of general applicability.

(g) Participant means any person who
participates, or seeks to participate, in
a proceeding before the Commission.

(h) Party means the Postal Service,
the Public Representative, a complain-
ant, or a person who has intervened in
a proceeding docketed for a hearing on
the record before the Commission.

(i) Person means an individual, a
partnership, corporation, limited Ii-
ability company, trust, unincorporated
association, public or private organiza-
tion, or governmental entity.

(j) Petitioner means a person who is
permitted by section 404(d)(5) of the
Act to appeal to the Commission a de-
termination of the Postal Service to
close or consolidate a post office.

(k) Postal Service means the United
States Postal Service established by
the Act.

(1) Postal service refers to the delivery
of letters, printed matter, or mailable
packages, including acceptance, collec-
tion, sorting, transportation, or other
functions ancillary thereto.

(m) Presiding officer means a person
designated by the Chairman of the
Commission or the Commission to pre-
side over a Commission proceeding or
over a hearing held on the record be-
fore the Commission.

(n) Proceeding means a Commission
process initiated by the issuance of a
notice or order that establishes a dock-
et for the consideration of a matter be-
fore the Commission.

(0) Product means a postal service
with a distinct cost or market char-
acteristic for which a rate or rates are,
or may reasonably be, applied.

(p) Public Representative or PR means
an officer of the Commission des-
ignated to represent the interests of
the general public in a Commission
proceeding.

(q) Rate or class of general applicability
means a rate or class that is available
to all mailers equally on the same
terms and conditions.

(r) Record means all documents and
other material in a docket, including

387



§3010.102

pleadings, testimony, exhibits, library
references, transcripts of oral testi-
mony or statements given or made dur-
ing a hearing, comments, briefs, and in
camera material, whether or not relied
upon by the Commission or presiding
officer in reaching a decision.

(s) Secretary means the Secretary of
the Commission, the Acting Secretary,
or the Secretary’s designee.

(t) Small business concern means a for-
profit business entity that:

(1) Is independently owned and oper-
ated;

(2) Is not dominant in its field of op-
eration;

(3) Has a place of business located in
the United States;

(4) Operates primarily within the
United States or makes a significant
contribution to the United States econ-
omy by paying taxes or using Amer-
ican products, materials, or labor; and

(5) Together with its affiliates, quali-
fies as small in its primary industry
under the criteria and size standards
established by the Small Business Ad-
ministration in 13 CFR 121.201 based on
annual receipts or number of employ-
ees.

(u) Website means the Commission’s
website located at https://www.prc.gov.

§3010.102

(a) The Commission may initiate a
proceeding by issuing a notice or order
that establishes a docket in which a
proceeding is to be conducted.

(b) When permitted by statute or reg-
ulation, any person may seek the initi-
ation of a proceeding by filing a re-
quest with the Commission that com-
plies with the rules governing the type
of proceeding being requested.

(c) The Secretary shall maintain a
docket for all matters that come before
the Commission.

(d)(1) The Secretary shall assign
docket designations to each matter
that comes before the Commission that
reflect the nature of the matter, set
forth the fiscal year in which the mat-
ter came before the Commission, and
where applicable, the sequential num-
ber of the docket type within the fiscal
year. Available docket types are:

(i) Appeal of a Post Office Closing
(A);

Commission dockets.

39 CFR Ch. Il (7-1-21 Edition)
(ii) Annual
(ACR);

(iii) Complaint (C);

(iv) Competitive Product Rates (CP);

(v) General (G);

(vi) International Mail (IM);

(vii) Mail Classification (MC);

(viii) Market Test (MT);

(ix) Change in the Nature of Postal
Services (N);

(x) Public Inquiry (PI);

(xi) Market Dominant Rates (R);

(xii) Rulemaking (RM);

(xiii) Special Studies (SS); and

(xiv) Annual Review of Tax Calcula-
tion (T).

(2) The Commission may modify the
list of docket types and document for-
mats without prior notice.

(e) The Secretary’s assignment of a
docket designation does not, by itself,
establish a docket or initiate a pro-
ceeding. A docket is formally estab-
lished and proceedings initiated only
by the issuance of a Commission notice
or order except for certain negotiated
service agreements for which the au-
thority to establish a docket and ini-
tiate a proceeding by issuance of a Sec-
retary’s notice has been delegated to
the Secretary.

(f) The substance of the matter pre-
sented to the Commission, not the as-
signed docket type, shall govern the
procedural requirements for the dock-
et.

(g) Material filed with the Commis-
sion following the Secretary’s assign-
ment of a docket designation shall in-
clude the assigned docket designation.

(h) Public material filed within a
docket may be viewed at the Commis-
sion’s Docket Section during regular
business hours. Public documents filed
in a docket that appear in electronic
format may also be accessed remotely
via the Commission’s website. Con-
fidential material filed under seal in a
docket may only be accessed with prior
authorization. Part 3011 of this chapter
sets forth the procedures for obtaining
such authorization. Persons who wish
to access confidential material should
contact the Commission’s Docket Sec-
tion for the appropriate mode for
transmitting material filed under seal.

(1) Active dockets may only be closed
by the Commission.

Compliance Report
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§3010.103 Procedural schedules in
docketed proceedings.

Procedural schedules shall be estab-
lished and may be periodically modi-
fied for each matter that is assigned a
docket designation.

§3010.104 Consolidation
ance of proceedings.

The Commission may order pro-
ceedings involving related issues or
facts to be consolidated for consider-
ation of any or all matters at issue in
such proceedings. The Commission may
sever proceedings which have been con-
solidated or order separate proceedings
on any issue presented if it appears
that separate proceedings will be more
convenient, expeditious, or otherwise
appropriate.

§3010.105 Consideration of matters be-
fore the Commission.

(a) Unless it orders otherwise, the
Commission shall sit en banc in all
matters that come before it. In those
proceedings in which a presiding officer
is appointed, the Commission will con-
tinue to sit en banc, unless modified by
Commission notice or order, with the
presiding officer responsible for those
matters within the scope of the pre-
siding officer’s authority.

(b) A decision to establish a docket
(other than certain negotiated service
agreement dockets), close an active
docket, or reach a final decision in any
docket shall be by majority vote of the
Commissioners then in office.

§3010.106 Presiding officers.

(a) Designation of presiding officers.
The Chairman, in consultation with all
other Commissioners then in office,
may designate any Commissioner, in-
cluding the Chairman, to act as pre-
siding officer over any matter before
the Commission. Subject to approval
by majority vote of all Commissioners
then in office, the Chairman may also
designate any member of the Commis-
sion’s staff, an Administrative Law
Judge employed by the Commission for
a specific proceeding, or any person
under contract with the Commission to
serve as presiding officer over any mat-
ter before the Commission. Contracts
between the Commission and any per-
son who is to serve as a presiding offi-

and sever-

§3010.106

cer must include provisions that incor-
porate the ethical requirements and
standards applicable to Commission
employees who serve as presiding offi-
cers.

(b) Notice of designation. The Sec-
retary shall issue a notice of any deci-
sion to designate a presiding officer.
The notice shall identify the presiding
officer and the date of appointment.
Any expansion or limitation on the
presiding officer’s authority, or spe-
cific direction to a presiding officer
(such as specific direction to issue an
intermediate decision for the Commis-
sion’s consideration) not specified in
this section shall be included in the no-
tice.

(c) Authority delegated. Presiding offi-
cers shall have the authority, within
the Commission’s powers and subject
to its published rules to:

(1) Regulate the course of a pro-
ceeding before the Commission, includ-
ing ruling on all matters not specifi-
cally reserved for the Commission, ei-
ther orally during a hearing or by
issuing written presiding officer rul-
ings;

(2) Regulate the course of a public
hearing, including the recessing, recon-
vening, and adjournment thereof;

(3) Issue presiding officer information
requests;

(4) Administer oaths and affirma-
tions;

(5) Issue subpoenas authorized by law
(limited to Commissioners and Admin-
istrative Law Judges designated as pre-
siding officers);

(6) Rule upon offers of proof and re-
ceive relevant evidence;

(7) Take or authorize that deposi-
tions be taken as provided in §3010.324;

(8) Hold appropriate conferences be-
fore or during hearings and to rule on
matters raised at such conferences, in-
cluding prehearing conferences held
pursuant to §3010.302;

(9) Dispose of procedural requests or
similar matters except for motions to
dismiss or to otherwise make a final
determination of a proceeding prior to
the issuance of an intermediate deci-
sion as provided in paragraph (c)(11) of
this section;

(10) Certify, within their discretion,
or upon direction of the Commission,
any question to the Commission for its
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consideration and disposition includ-
ing, without limitation, motions to dis-
miss or to otherwise make a final de-
termination of a proceeding prior to
the issuance of an intermediate deci-
sion as provided in paragraph (c)(11) of
this section;

(11) Submit an intermediate decision
in accordance with §3010.335, when di-
rected; and

(12) Take any other action necessary
or appropriate to the discharge of the
duties vested in them, consistent with
the statutory or other authorities
under which the Commission functions
and with the rules, regulations, and
policies of the Commission.

(d) Conduct of hearings. 1t is the duty
of the presiding officer to conduct fair
and impartial hearings and to maintain
order. Any disregard by participants or
counsel of presiding officer rulings on
matters of order or procedure shall be
noted on the record, and where the pre-
siding officer deems it necessary shall
be made the subject of a special writ-
ten report to the Commission. In the
event that participants or counsel
should be guilty of disrespectful, dis-
orderly, or contumacious language or
conduct in connection with any hear-
ing, the presiding officer may imme-
diately submit to the Commission a re-
port thereon, together with rec-
ommendations, and in the presiding of-
ficer’s discretion, suspend the hearing.

(e) Disqualification. A presiding offi-
cer may withdraw from a proceeding
when necessary due to disqualification,
or may be removed by the Commission
for good cause.

§3010.107 Appeals from interlocutory
rulings by presiding officers.

(a) General policy. The Commission
will not review interlocutory rulings of
a presiding officer except in extraor-
dinary circumstances.

(b) Appeals certified by the presiding of-
ficer. (1) Rulings of the presiding officer
may be appealed to the Commission
when the presiding officer certifies in
writing that an interlocutory appeal is
warranted. The presiding officer shall
not certify an appeal unless the officer
finds that:

(i) The ruling involves an important
question of law or policy concerning

39 CFR Ch. lll (7-1-21 Edition)

which there is substantial ground for
difference of opinion; and

(ii) An immediate appeal from the
ruling will materially advance the ulti-
mate termination of the proceeding or
subsequent review will be an inad-
equate remedy.

(2) A request for the presiding officer
to certify an appeal shall be made by
motion within five days after the pre-
siding officer’s ruling has been issued.
The request shall set forth with speci-
ficity the reasons that a participant
believes that an appeal meets the cri-
teria of paragraphs (b)(1)(i) and (ii) of
this section. Such requests shall also
state in detail the legal, policy, and
factual arguments supporting the par-
ticipant’s position that the ruling
should be modified. If the appeal is
from a ruling rejecting or excluding
evidence, such request shall include a
statement of the substance of the evi-
dence which the participant contends
would be adduced by the excluded evi-
dence and the conclusions intended to
be derived therefrom.

(3) The presiding officer may request
responsive pleadings from other par-
ticipants prior to ruling upon the re-
quest to certify an appeal to the Com-
mission.

(c) Appeals mot certified by the pre-
siding officer. A participant may re-
quest Commission review of a presiding
officer’s decision denying certification
of an appeal by motion within five days
of the decision. If the presiding officer
fails to act on a request for certifi-
cation within 15 days of the issuance of
the ruling in question, the participant
seeking certification may apply for re-
view by the Commission within 20 days
of the ruling in question. Unless the
Commission directs otherwise, its re-
view of the application for review will
be based on the record and pleadings
filed before the presiding officer pursu-
ant to paragraph (b) of this section.

(d) Action by the Commission. (1) The
Commission may dismiss an appeal
certified by the presiding officer if it
determines that:

(i) The objection to the ruling should
be deferred until the Commission’s
consideration of the entire proceeding;
or
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(ii) Interlocutory review is otherwise
not warranted or appropriate under the
circumstances.

(2) When the presiding officer de-
clines to certify an appeal, the Com-
mission will not permit an interlocu-
tory appeal unless it determines:

(i) That the presiding officer should
have certified the matter;

(ii) That extraordinary
cumstances exist; and

(iii) That prompt Commission deci-
sion is necessary to prevent grave det-
riment to the public interest.

(3) If the Commission fails to issue an
order permitting an interlocutory ap-
peal within 15 days after the presiding
officer certifies the appeal or a partici-
pant files an application for review, the
appeal shall be deemed denied. If the
Commission issues an order permitting
an appeal, it may rule upon the merits
of the appeal in that order or at a later
time.

(e) Effect of appeals. Unless the pre-
siding officer or the Commission so or-
ders, the certification of an appeal or
the filing of an application for review
shall not stay the proceeding or the ef-
fectiveness of any ruling.

(f) Review at conclusion of proceeding.
If the Commission does not entertain
an interlocutory appeal of a presiding
officer’s ruling, objection to the ruling
may be raised:

(1) In briefs to the presiding officer or
the Commission at the conclusion of
hearings on the record; or

(2) By the deadline for submission of
comments or reply comments, which-
ever is later, in all other proceedings in
which a hearing on the record is not
held.

cir-

§3010.108 Computation of time.

(a) In computing time periods, the
term ‘‘day’’ shall mean calendar day.

(b) Except as otherwise provided by
law, in computing any period of time
prescribed or allowed by this part, or
by any notice, order, rule, presiding of-
ficer ruling, or regulation of the Com-
mission or a presiding officer, the day
of the act, event, or default after which
a designated period of time begins to
run is not to be included.

(c) The last day of the period so com-
puted is to be included unless it is a
Saturday, Sunday, Federal holiday, or

§3010.109

a day on which the Commission is not
continuously open from 8 a.m. to 4:30
p.m. or on which the Commission’s
docketing system is not accessible con-
tinuously during that time. In any
such case, the applicable time period
shall run until the end of the next full
business day that the Commission is
open and its docketing system is acces-
sible.

(d) Except in proceedings to consider
changes in the nature of postal services
conducted under part 3020 of this chap-
ter, in computing a period of time
which is five days or less, all Satur-
days, Sundays, Federal holidays, or
days on which the Commission is not
continuously open from 8 a.m. to 4:30
p.m. or on which the Commission’s
docketing system is not accessible con-
tinuously during that time are to be
excluded.

§3010.109 Automatic closure of inac-
tive dockets.

(a) Automatic closure. The Commis-
sion shall automatically close a docket
in which there has been no activity of
record by any person for 12 consecutive
months, except dockets in which fur-
ther action by the Commission is re-
quired by statute or regulation, or
dockets for which the Commission
finds good cause to remain open.

(b) Notice of closure. Each month, the
Commission shall post on its website a
list of dockets that will be subject to
automatic closure during the following
calendar month and will include the
date on which the docket will auto-
matically close.

(c) Motions to stay automatic closure.
(1) Persons, including the Postal Serv-
ice or a Public Representative, may
file a motion to stay automatic closure
of a docket and request that the docket
remain open for a specified term not to
exceed 12 months. Motions to stay
automatic closure must be filed at
least 15 days prior to the automatic
closure date.

(2) The Commission may order a
docket remain open for a specified
term not to exceed 12 months and must
file such order at least 15 days prior to
the automatic closure date.

(d) Motions to reopen automatically
closed dockets. (1) If, at any time after a
docket has been automatically closed,
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§3010.120

persons, including the Postal Service
or a Public Representative, may file a
motion to reopen the docket and must
set forth with particularity good cause
for reopening the docket.

(2) The Commission may order a
closed docket to be reopened, and must
set forth the basis for reopening the
docket.

Subpart B—Filing Requirements

§3010.120 Filing material with the
Commission.

(a) All material filed with the Com-
mission shall be transmitted to the
Commission in electronic format using
the Filing Online system available over
the internet through the Commission’s
website at http:/www.prc.gov. The ma-
terial must satisfy the Filing Online
system compatibility requirements
specified by the Secretary in the Filing
Online User Guide, which shall also be
accessible on the Commission’s
website. The exceptions to this rule
are:

(1) Material that cannot reasonably
be converted to electronic format;

(2) Confidential material filed under
seal pursuant to part 3011 of this chap-
ter shall not be transmitted electroni-
cally using the Filing Online system or
any other electronic filing system un-
less authorized in advance by the Sec-
retary;

(3) Hardcopy material filed by per-
sons who do not have the ability to
submit material using the Filing On-
line system and who files not more
than ten pages of material with the
Commission in any one calendar year;

(4) Hardcopy material filed by per-
sons participating in proceedings that
consider the appeal of a Postal Service
determination to close or consolidate a
post office, other than the Postal Serv-
ice, that do not have the ability to sub-
mit material using the internet; and

(5) Hardcopy material filed in dock-
eted proceedings with the approval of
the Secretary for good cause shown.

(b) Material subject to the exceptions
specified in paragraph (a) of this sec-
tion may be filed either by mailing or
by hand delivery during regular busi-
ness hours to the Office of Secretary
and Administration, Postal Regulatory
Commission, 901 New York Avenue NW,

39 CFR Ch. lll (7-1-21 Edition)

Suite 200, Washington, DC 20268-0001.
The Secretary has authority to ap-
prove the use of secure alternative
electronic filing systems pursuant to
§3011.203(c)(2) of this chapter for con-
fidential material filed under seal. The
Secretary also has authority to ap-
prove the use of alternative electronic
filing systems for non-confidential ma-
terial on a case-by-case basis when nec-
essary to facilitate efficient docketing
operations.

§3010.121 Filing Online system.

(a) Only registered users of the Filing
Online system may file material using
the Filing Online system. Both tem-
porary and permanent account reg-
istrations are available. Information
for establishing a Filing Online ac-
count may be obtained on the Commis-
sion’s website at http://www.prc.gov.

(b) A temporary account allows a
user to file materials immediately, but
expires after 35 days. The purpose of a
temporary account is to permit persons
to file comments solicited by the Com-
mission on a one-time or infrequent
basis, or to file notices of intervention
where there is limited time in which to
establish a permanent account. A tem-
porary account also may be used on an
extraordinary basis for good cause
shown.

(c) A permanent account requires the
authorization of the Secretary prior to
use, but remains active until cancelled.
Registration can be in the form of a
principal account holder or as an agent
of the principal account holder. When a
principal account holder is rep-
resenting the interests of another per-
son, the authority of the principal ac-
count holder to represent the person on
whose behalf the document is filed
must be valid and current, in conform-
ance with §3010.143. The authority of an
agent account holder to submit docu-
ments for a principal account holder
must be valid and current. A principal
account holder must promptly inform
the Secretary of any change in the
principal account holder’s authority to
represent participants in a proceeding
or any change in the authority dele-
gated to an agent account holder to
submit documents on the principal ac-
count holder’s behalf.
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(d) Only such material that conforms
to the requirements of this part and
any other applicable Commission rule
or order shall be accepted for filing. In
order for material to be accepted using
the Filing Online system, it must be
submitted to the Commission by a tem-
porary or permanent account holder.
Material submitted through the Filing
Online system is considered to have
been filed on the date indicated on the
receipt issued by the Secretary. A fil-
ing is accepted when the Secretary,
after review, posts the filing on the
Daily Listing page of the Commission’s
website. Material received after the
close of regular business hours or on a
Saturday, Sunday, Federal holiday or
other day on which the Commission is
closed shall be deemed to be filed on
the next regular business day.

§3010.122 Material filed using method
other than the Filing Online sys-
tem.

(a) Hardcopy and other forms of mate-
rial. A hardcopy document is filed on
the date stamped by the Secretary. It
is accepted when the Secretary, after
review, posts the document on the
Daily Listing page of the Commission’s
website. Any other form of material
filed with the Commission must be ac-
companied by a hardcopy notice of fil-
ing, which describes the material being
filed, identifies the person filing the
material, and specifies the docket cap-
tion and docket number under which
the material is being filed. This mate-
rial is accepted when the Secretary,
after review, posts the notice of filing
on the Daily Listing page of the Com-
mission’s website. Material received
after the close of regular business
hours or on a Saturday, Sunday, or
Federal holiday shall be deemed to be
filed on the next regular business day.

(b) Computer media. With the prior ap-
proval of the Secretary, a participant
may submit a document on a compact
disk or other media or method ap-
proved in advance by the Secretary, si-
multaneously with the filing of one
printed original hardcopy, provided
that the stored document is a file gen-
erated in either Acrobat (pdf), Word,
WordPerfect, or Rich Text Format
(rtf).

§3010.124

§3010.123 Rejected filings.

Any filing that does not comply with
an applicable Commission rule or order
may be rejected. Any filing that is re-
jected is deemed not to have been filed
with the Commission. If a filing is re-
jected, the Secretary will attempt to
notify the person submitting the filing,
indicating the reason(s) for rejection.
Acceptance for filing shall not waive
any failure to comply with this part,
and such failure may be cause for sub-
sequently striking all or any part of
any document. Any controversies con-
cerning the acceptability of a filing
shall be resolved after review by the
Office of General Counsel.

§3010.124 Form and content of text-
based documents filed with the
Commission.

(a) Equivalent paper sice. Each docu-
ment filed in paper form shall be pro-
duced on letter-size paper, 8 to 8%
inches wide by 10%2 to 11 inches long,
with left- and right-hand margins not
less than 1 inch and other margins not
less than 0.75 inches, except that ta-
bles, charts or special documents at-
tached thereto may be larger if re-
quired, provided that they are folded to
the size of the document to which they
are attached. For a multiple page docu-
ment, the preference is for the docu-
ment to be not stapled, hole-punched,
or bound, but may be fastened together
by paper or binder clip, or equivalent.
If the document is bound, it shall be
bound on the left side. Each document
filed in electronic form must be capa-
ble of meeting the above requirements
when-printed from a text-based pdf for-
matted file version of the document.
Consideration may be given to alter-
native file formats where necessary.

(b) Line spacing and font. The text of
documents filed with the Commission
shall be formatted in not less than one
and one-half spaced lines except that
tables of content, captions, tables,
footnotes and quotations may be sin-
gle-spaced. Documents shall be sub-
mitted in a san-serif font such as Arial
(or substantially equivalent). Body
text shall be 12 point, except that foot-
notes and quotations may appear as
small as 10 point. Where necessary, spe-
cial text such as in tables or charts,
may appear as small as 9 point. These
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requirements may be waived on a case-
by-case basis, based on both substan-
tial compliance and the readability of
the document.

(c) Caption, title, page numbering, and
table of contents. The caption of each
document filed with the Commission in
any proceeding shall clearly show the
docket designation and title of the pro-
ceeding before the Commission. The
title of such document shall identify
each participant on whose behalf the
filing is made and include a brief de-
scription of the document or the na-
ture of the relief sought therein (e.g.,
motion for extension, brief on excep-
tions, complaint, notice of interven-
tion, answer to complaint). Each page,
after the first page, of a document
shall be consecutively numbered.
Unique page numbers are permissible
for introductory material such as cover
pages and table of contents, and for ap-
pendixes. Each document filed with the
Commission consisting of 20 or more
pages shall include a table of contents
with page references. For briefs also see
§3010.330.

(d) Improper matter. Defamatory, scur-
rilous, or unethical matter shall not be
included in any document filed with
the Commission.

(e) Ezxception for appeals of post office
closings and consolidations. The require-
ments of paragraphs (a) through (c) of
this section are encouraged, but op-
tional, for participants other than the
Postal Service in proceedings to con-
sider the appeal of a Postal Service de-
termination to close or consolidate a
post office conducted pursuant to part
3021 of this chapter.

§3010.125 Library references.

(a) In general. A library reference is a
special type of filing, which is accepted
by the Commission for the convenience
of the person filing material that is not
conducive to typical text based filings.
The filing of a document as a library
reference is appropriate when interest
in the material is limited, when the
material constitutes a secondary
source that provides background or
support for a position or matter, or
when references to, or identification of,
the material filed as a library reference
would be facilitated. Examples of ma-
terials that are appropriate for filing
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as library references include electronic
spreadsheets, workpapers in support of
primary documents, pre-existing mate-
rials, secondary sources such as books
or materials that are not readily avail-
able elsewhere, or other foundational
materials filed in support of a primary
document. Whenever possible, library
references are to be filed in electronic
format. The Commission reserves the
right to refuse acceptance of any li-
brary reference material in its docket
room and its right to take other action
to ensure all persons’ ability to obtain
access to the material.

(b) Categorization of library references.
To the extent possible, material filed
as a library reference shall be identi-
fied and referred to by participants in
terms of the following categories:

(1) Category 1—Reporting Systems
Material (consisting of library ref-
erences relating to the Postal Service’s
statistical cost and revenue reporting
systems, and their primary outputs);

(2) Category 2—Witness Foundational
Material (consisting of material relat-
ing to the testimony of specific wit-
nesses, primarily that which is essen-
tial to the establishment of a proper
foundation for receiving into evidence
the results of studies and analyses);

(3) Category 3—Reference Material
(consisting of previously published ma-
terial provided for the convenience of
the reader, such as books, chapters or
other portions of books, articles, re-
ports, manuals, handbooks, guides, and
contracts);

(4) Category 4—Material Provided in
Response to Discovery (consisting of
material provided in response to dis-
covery requests);

(5) Category b—Disassociated Mate-
rial (consisting of material filed at the
request of another, from which the fil-
ing party wishes to be disassociated, is
not vouching for or sponsoring the ma-
terial provided);

(6) Category 6—All Other Material
(consisting of library references not
fitting any of the other categories).

(c) Labeling. Material filed as a li-
brary reference shall be labeled in a
manner consistent with standard Com-
mission notation and any other condi-
tions the Commission or presiding offi-
cer establishes. Each library reference
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shall be identified by a unique identi-
fication number. The standard format
for an identification number shall be
“[abbreviated name of person filing]-
LR-[docket identification]-[optional:
NP][sequential number by person fil-
ing].” For example, ‘“‘PRC-LR-CP2010-
1-NP8”’ read right to left would be the
eighth (8) non-public (NP) item filed in
Docket No. (CP2010-1) as a library ref-
erence (LR) by the Postal Regulatory
Commission (PRC). Alternative for-
mats may be used when required for
clear identification of the material
being filed.

(d) Filing procedure. Participants fil-
ing material as a library reference
shall file contemporaneous written no-
tice of this action. The notice shall:

(1) Set forth the reason(s) why the
material is being designated as a li-
brary reference;

(2) Identify the category into which
the material falls and describe in detail
what the material consists of or rep-
resents, noting matters such as the
presence of survey results;

(3) Explain in detail how the material
relates to the participant’s case or to
issues in the proceeding;

(4) Identify authors or others materi-
ally contributing to substantive as-
pects of the preparation or develop-
ment of the library reference;

(5) Identify the documents (such as
testimony, exhibits, and an interrog-
atory) or request to which the library
reference relates, to the extent prac-
ticable;

(6) Identify other library references
or testimony relied upon or referred to
in the designated material, to the ex-
tent practicable;

(7) Indicate whether the library ref-
erence is an update or revision to an-
other library reference and, if it is,
clearly identify the predecessor mate-
rial; and

(8) To the extent feasible, for pro-
ceedings scheduled for a hearing on the
record, identify portions expected to be
entered into the record and the ex-
pected sponsor (if the participant filing
a library reference anticipates seeking,
on its own behalf, to enter all or part
of the material contained therein into
the evidentiary record). To the extent
feasible, in all other proceeding types,
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identify portions relevant to the pro-
ceeding.

(e) Optional preface or summary. Inclu-
sion of a preface or summary in a li-
brary reference addressing the matters
set out in paragraphs (d)(1) through (8)
of this section is encouraged, but op-
tional.

§3010.126 Subscription.

(a) Each document filed with the
Commission shall be subscribed. Sub-
scription constitutes a certification
that the person filing the document
has read the document being filed; that
the person filing the document knows
the contents thereof; that if executed
in any representative capacity, the
document has been subscribed in the
capacity specified in the document
with full power and authority so to do;
that to the best of the person’s knowl-
edge, information and belief every
statement contained in the document
is true and no such statements are mis-
leading; and that such document is not
filed for purposes of delay. This re-
quirement extends to notices of filing
for library references or other mate-
rial, including the underlying library
references or other material to the ex-
tent referenced in the notice of filing.

(b) For a document or notice of filing
filed via the Filing Online system, the
subscription requirement is met when
the document or notice of filing is filed
with the Commission.

(c) For a hardcopy document or
hardcopy notice of filing, the subscrip-
tion requirement is met by signing in
ink, by affixing an electronic signa-
ture, or by including the typed name of
the individual, authorized office, em-
ployee, attorney, or other representa-
tive who files the document or notice.

§3010.127 Service.

(a) Material filed by a person partici-
pating in a docket shall be deemed
served on all other persons (except
those served by the Secretary pursuant
to paragraph (b) of this section) who
are participating in the docket as of
the date the material, or notice of the
material’s filing is posted by the Sec-
retary on the Commission’s website.

(b) The Secretary shall provide serv-
ice by First-Class Mail, which is
deemed complete upon mailing, to the
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following persons upon a demonstra-
tion of the inability to effectively uti-
lize the Filing Online system (until al-
ternative arrangements are estab-
lished):

(1) Petitioners in dockets appealing
Postal Service determinations to close
or consolidate post offices conducted
pursuant to part 3021 of this chapter;

(2) Parties that have intervened in
proceedings docketed for a hearing on
the record; and

(3) Where necessary for fairness and
protection of due process, an active
participant in a proceeding affecting
the substantial rights of that partici-
pant.

(c) The Secretary shall maintain a
current service list in each proceeding
docketed for a hearing on the record
which shall include the parties that
have intervened in that proceeding and
up to two individuals designated for
physical service of documents, if nec-
essary, by each party. The service list
for each current proceeding will be
available on the Commission’s website
at http://www.prc.gov. Each party who
has internet access shall be responsible
for ensuring that its listing on the
Commission’s website is accurate and
should promptly notify the Secretary
of any errors. The Secretary or the
Secretary’s designee shall be respon-
sible for ensuring the accuracy of list-
ings of any parties who lack internet
access.

Subpart C—Participation in
Commission Proceedings

§3010.140 Opportunity for comment.

Except for proceedings involving an
appeal of a Postal Service determina-
tion to close or consolidate a post of-
fice, any person may submit comments
in proceedings before the Commission.
An opportunity to provide a reply to
comments shall be at the discretion of
the Commission, or the presiding offi-
cer if one is appointed. The scope and
timing of comments and reply com-
ments may be specified by notice,
order, or presiding officer’s ruling.
There is no requirement to intervene in
a proceeding as a party in order to sub-
mit comments.
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§3010.141 Appeals of Postal Service
determinations to close or consoli-
date post offices.

(a) Only a person served by the post
office in which the Postal Service has
issued a decision to close or consoli-
date a post office may file an appeal of
the decision with the Commission.

(b) Any other person served by the
same post office under review who de-
sires to participate in the proceeding,
or any Postmaster, counsel, agent, or
other person authorized or recognized
by the Postal Service as such person’s
representative, may participate in an
appeal by submitting comments.

(c) Except for persons identified in
paragraph (a) or (b) of this section, the
designated Public Representative, and
the Postal Service, no other person
may participate in a proceeding to con-
sider the appeal of a Postal Service de-
termination to close or consolidate a
post office.

(d) Opposition to a person asserting
eligibility for participation shall be
made within three days of that per-
son’s first filing in the proceeding.

§3010.142

record.

Parties to hearings on the

(a) Parties to a proceeding. Any inter-
ested person may become a party to
proceedings docketed for a hearing on
the record by filing a notice of inter-
vention. The Postal Service, and the
Public Representative are automati-
cally deemed parties in such pro-
ceedings without the need to file a no-
tice of intervention. Persons who file a
complaint are also automatically
deemed a party to a complaint pro-
ceeding without the need to file a no-
tice of intervention. Parties may be
provided an opportunity to participate
in discovery, file testimony, partici-
pate in the written or oral examination
of witnesses, file briefs, or present oral
argument before the Commission or
the presiding officer. Persons that have
not intervened may participate in a
proceeding docketed for a hearing on
the record, but such participation shall
be limited to providing comments pur-
suant to §3010.140 unless otherwise di-
rected.

(b) Notices of intervention. A notice of
intervention shall clearly and con-
cisely set forth the nature and extent
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of the intervenor’s interest in the
issues to be decided, including the post-
al services utilized by the intervenor
giving rise to the intervenor’s interest
in the proceeding, and to the extent
known, the position of the intervenor
with regard to the proposed changes in
postal rates, fees, classifications, or
services, or the subject matter of the
complaint, as described in the notice of
the proceeding. Such notice shall state
whether or not the intervenor requests
a hearing or in lieu thereof, a con-
ference, and whether or not the inter-
venor intends to actively participate in
a hearing. Such notice shall also in-
clude on page one thereof the name and
full mailing address of no more than
two persons who are to receive service,
when necessary, of any documents re-
lating to such proceeding.

(c) Form and time of filing. Notices of
intervention shall be filed no later
than the date fixed for such filing by
the Commission or its Secretary, un-
less for good cause shown, the Commis-
sion authorizes a late filing. Without a
showing for good cause, late interve-
nors shall be subject to and may not
challenge decisions by the Commission
or presiding officer made prior to ac-
ceptance of the request for late inter-
vention.

(d) Oppositions. (1) Except as other-
wise provided in paragraph (d)(2) of this
section, oppositions to notices of inter-
vention may be filed by any party in
the proceeding no later than ten days
after the notice of intervention is filed.

(2) Oppositions to notices of interven-
tions in proceedings considering the
change in the nature of a postal service
pursuant to part 3020 of this chapter
may be filed by any party in the pro-
ceeding no later than three days after
the notice of intervention is filed.

(3) Pending Commission action, an
opposition to intervention shall, in all
proceedings except those considering
the change in the nature of a postal
service pursuant to part 3020 of this
chapter, delay on a day-for-day basis
the date for responses to discovery re-
quests filed by that intervenor.

(e) Effect of intervention. A person fil-
ing a notice of intervention shall be a
party to the proceeding subject, how-
ever, to a determination by the Com-
mission, either in response to an oppo-
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sition, or sua sponte, that party status
is not appropriate under the Act. Inter-
venors are also subject to the right of
the Commission or the presiding officer
as specified in §3010.104 to require two
or more intervenors having substan-
tially like interests and positions to
join together for purposes of service of
documents, presenting evidence, mak-
ing and arguing motions and objec-
tions, propounding discovery, Cross-ex-
amining witnesses, filing briefs, and
presenting oral arguments to the Com-
mission or presiding officer. No inter-
vention shall be deemed to constitute a
decision by the Commission that the
intervenor is aggrieved for purposes of
perfecting an appeal of any final order
of the Commission.

§3010.143 Representation of persons.

(a) By whom. An individual may par-
ticipate on the individual’s own behalf;
a member of a partnership may rep-
resent the partnership; and an officer
may represent a corporation, limited
liability company, trust, unincor-
porated association, or governmental
entity. A person may be represented in
a proceeding by an attorney at law ad-
mitted to practice and in good standing
before the Supreme Court of the United
States, the highest court of any State
or Territory of the United States or
the District of Columbia, or the Court
of Appeals or the District Court for the
District of Columbia.

(b) Authority to act. When an officer
or an attorney acting in a representa-
tive capacity appears in person, sub-
mits a document to the Commission
using the Filing Online system as a
principal account holder, or signs a
paper filed with the Commission, the
personal appearance, online submis-
sion, or signature, shall constitute a
representation to the Commission that
that individual is authorized to rep-
resent the particular person on whose
behalf the individual acts. Any indi-
vidual appearing before or transacting
business with the Commission in a rep-
resentative capacity may be required
by the Commission or the presiding of-
ficer to file evidence of the individual’s
authority to act in such capacity.
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(c) Notice of appearance and with-
drawal of appearance. An individual in-
tending to appear before the Commis-
sion or its presiding officer in a rep-
resentative capacity in a proceeding
before the Commission shall file with
the Commission a notice of appearance
in the form prescribed by the Secretary
unless that individual is named in an
initial filing of the person whom the
individual represents as the individual
to whom communications from the
Commission in regard to the filing are
to be addressed. An individual whose
authority to represent a person in a
specific Commission proceeding has
been terminated shall file a timely no-
tice of withdrawal of appearance with
the Commission.

(d) Standards of conduct. Individuals
practicing before the Commission shall
conform to the standards of ethical
conduct required of practitioners by
the District of Columbia Rules of Pro-
fessional Conduct.

(e) Disqualification and suspension.
After hearing, the Commission may
disqualify and deny, temporarily or
permanently, the privilege of appear-
ing and practicing before it in any way
to any individual who is found not to
possess the requisite qualifications, or
to have engaged in unethical or im-
proper professional conduct. Contuma-
cious conduct at any hearing before the
Commission or its presiding officer
shall be grounds for exclusion of any
individual from such hearing and for
summary suspension for the duration
of the hearing by the Commission or
the presiding officer.

§3010.144 Limitation of participation
by investigative or prosecuting offi-
cers.

No officer, employee, or agent of the
Commission who participates in a pro-
ceeding before the Commission as an
attorney or witness or who actively
participates in the preparation of evi-
dence or argument presented by such
persons, shall participate or advise as
to the intermediate decision or Com-
mission decision in that proceeding.
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Subpart D—Notices, Motions, and
Information Requests

§3010.150 Notices.

(a) Purpose. A notice is a document
that announces a past, present, or fu-
ture, event or occurrence. A notice
shall not be combined with a request
for any order or ruling that otherwise
should be presented by motion. The
Commission or presiding officer shall
not combine a notice with a Commis-
sion order or a presiding officer’s rul-
ing, unless the title of the document
clearly states the intent of document
being issued.

(b) Filing requirements. The title of
any document filed as a notice shall
contain the word ‘‘notice.” Additional
requirements for the content of spe-
cific forms of notices are provided
throughout chapter III of this title,
where appropriate.

§3010.151 Notices and orders
ating proceeding.

(a) Upon a finding that a matter is
properly before the Commission, the
Commission shall issue a notice and
order initiating the proceeding to con-
sider that matter. The rules in this sec-
tion apply to all proceedings except
for:

(1) Proceedings to consider certain
negotiated service agreements, which
are noticed pursuant to §3010.152; and

(2) Proceedings to consider the appeal
of a Postal Service determination to
close or consolidate post office, pursu-
ant to part 3021 of this chapter.

(b) The notice and order shall:

(1) Describe the general nature of the
proceeding, i.e., a complaint, a rule-
making, a change in rates, a change in
the product lists, a change in the na-
ture of postal services, etc.;

(2) Identify the person(s) requesting
the initiation of the docket, if applica-
ble;

(3) Refer to the legal authority under
which the proceeding is to be con-
ducted;

(4) Provide a sufficient description of
the matter being considered such that
the reader is informed of the substance
of the proceeding, and provide direc-
tion as to where further information
may be obtained;

initi-
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(5) Establish the docket under which
the proceeding will be conducted;

(6) Assign a Public Representative to
represent the interests of the public,
when required;

(7) Describe how interested persons
may participate in the proceeding;

(8) Establish procedural deadlines, if
known; and

(9) Include such other information as
the Commission deems appropriate.

(¢c) For proceedings docketed for a
hearing on the record pursuant to sub-
part F of this part, the notice and
order shall also:

(1) Specify the date by which notices
of intervention and requests for hear-
ing must be filed;

(2) Specify the date, time, and place
of a prehearing conference or first pub-
lic hearing, if known; and

(3) Include the procedural schedule
provided for wunder §3020.110 of this
chapter in proceedings to consider
changes in the nature of postal services
pursuant to part 3020 of this chapter.

(d) The document shall be published
in the FEDERAL REGISTER.

§3010.152 Notices initiating dockets
for consideration of negotiated
service agreements.

(a) The Secretary shall issue a notice
to initiate a docket for each Postal
Service request which proposes the ad-
dition or removal of a negotiated serv-
ice agreement from the market domi-
nant or the competitive product list, or
the modification of an existing product
currently appearing on the market
dominant or the competitive product
list. Multiple requests may be com-
bined into a single notice.

(b) The document shall specify:

(1) The docket number associated
with each Postal Service request;

(2) The title of each Postal Service
request;

(3) The request’s acceptance date;

(4) The legal authority cited by the
Postal Service for each request;

(5) The appointment of an officer of
the Commission to represent the inter-
ests of the general public in the pro-
ceeding; and

(6) The comment deadline pertaining
to each request.

(c) The document shall be published
in the FEDERAL REGISTER.

§3010.160

§3010.160 Motions.

(a) Motions. A motion is an applica-
tion for a Commission order or ruling
by a presiding officer. Motions may be
presented by any person who partici-
pates in, or who seeks to participate in,
a proceeding before the Commission.
Motions may be supported by declara-
tions, exhibits, library references, at-
tachments, and other submissions. Mo-
tions shall set forth with particularity
the ruling or relief sought, the grounds
therefore and the statutory and other
authorities relied upon. Motions shall
be in writing, except that after a hear-
ing has convened, motions may be
made orally to the Commission or to
the presiding officer if one has been ap-
pointed.

(b) Responses to motions. A response to
a motion may be presented by any per-
son who participates in, or who seeks
to participate in, a proceeding before
the Commission. Responses shall state
with particularity the position of the
person submitting the response with
regard to the relief or ruling requested
in the motion and the grounds there-
fore and the statutory and other au-
thorities relied upon. Responses to
written motions must be filed within
seven days after the motion is filed and
posted on the Commission’s website, or
such other deadline as the rules of
practice provide or as the Commission
or presiding officer may establish. Re-
sponses to oral motions made during a
hearing may be made orally to the
Commission or to the presiding officer
if one has been appointed, unless di-
rected to reduce the response to writ-
ing for subsequent consideration.

(c) Replies. Unless the Commission or
presiding officer otherwise provides, no
reply to a response or any further re-
sponsive document may be filed.

(d) Rulings. The Commission or the
presiding office may rule on a motion
in writing, or orally during a hearing.
A ruling may be issued immediately,
without waiting for a response, when-
ever the person propounding the mo-
tion asserts that all affected persons
have been contacted and agree not to
oppose the motion or when the Com-
mission in its discretion determines
that immediate action is appropriate.
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§3010.161 Motions for waiver.

(a) Any person may file a motion re-
questing that any requirement imposed
by regulation, order, ruling, or Com-
mission, Chairman, or presiding officer
request be waived.

(b) Motions for waiver will not be en-
tertained unless timely filed so as to
permit disposition of the motion prior
to the date specified for the require-
ment for which waiver is requested.
The pendency of a motion for waiver
does not excuse any person from timely
meeting the requirement for which the
waiver is requested.

(c) Motions for waiver may be grant-
ed in whole or in part to the extent
permitted by law upon a showing of
good cause and that such waiver will be
consistent with the public interest and
will not unduly prejudice the interests
of other participants.

§3010.162 Motions for continuances
and extensions of time.

(a) Any person may file a motion re-
questing the continuance of a hearing
or the extension of time for any dead-
line.

(b) The motion should be filed before
the expiration of the specified time for
the deadline for preforming the act for
which the continuance or extension is
requested.

(c) The motion shall only be granted
upon consideration of the potential ad-
verse impact, if any, on other partici-
pants and the overall impact on the
procedural schedule.

§3010.163 Motions for late acceptance.

(a) Any person may file a motion re-
questing that the Commission or the
presiding officer accept any material
filed by that person after an estab-
lished filing deadline.

(b) The motion should be filed prior
to or concurrent with the filing of any
material filed after the established
deadline.

(c) The Commission or the presiding
officer are under no obligation to fur-
ther consider any material filed after
an established deadline, unless late ac-
ceptance is approved by the Commis-
sion or presiding officer. Posting late
filed material to the Commission’s
website alone is not an indication that
the material will be considered.
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§3010.164 Motions to strike.

(a) Any person may, by motion, re-
quest that any material be stricken
from consideration in any proceeding.

(b) Motions to strike are requests for
extraordinary relief that must be sup-
ported with justification for why the
material should be stricken from con-
sideration. Motions to strike shall not
be used as a substitute for rebuttal tes-
timony, briefs, comments, or any other
form of pleading.

§3010.170 Information requests.

(a) An information request is an in-
formal discovery mechanism used at
the discretion of the Commission, the
Chairman of the Commission, or a pre-
siding officer to obtain information
that is likely to materially assist the
Commission in the conduct of its pro-
ceedings, in the preparation of its re-
ports, or in the performance of its func-
tions under title 39 of the United
States Code.

(b) Information requests may be used
to:

(1) Require the Postal Service in any
proceeding, or any party to a Commis-
sion hearing on the record, to provide
any information, and associated docu-
ments or things in its possession or
control, or any information, and any
associated documents or things that it
can obtain through reasonable effort
and expense; or

(2) Request that any person other
than the Postal Service or a party to a
Commission hearing on the record pro-
vide any information, and any associ-
ated documents or things that it can
obtain through reasonable effort and
expense.

(c) Information that can be sought by
information request includes, but is
not limited to, explanations, confirma-
tions, factual descriptions, data, docu-
ments, and other materials. Documents
refer to hard copy or electronic convey-
ance of information and may be stored
in any medium from which information
can be obtained either directly or, if
necessary, after translation into a rea-
sonably usable form. Documents in-
clude, but are not limited to, writings,
notes, graphs, charts, data files,
emails, drawings, photographs, and im-
ages. Materials include all matter,
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other than documents, that convey in-
formation.

(d) Information requests shall de-
scribe the information, documents, or
things sought; shall briefly explain the
reason for the request; and shall speci-
fy a date by which the response(s) shall
be due.

(e) Any person may request the
issuance of an information request by
motion. The motion shall list the infor-
mation, documents, or things sought;
shall explain the reasons the informa-
tion request should be issued; and shall
demonstrate why the information
sought is relevant and material to the
Commission’s duties under title 39 of
the United States Code. Upon consider-
ation of the motion and any responses,
the Commission, the Chairman of the
Commission, or presiding officer may
issue an information request that in-
cludes some or all of the proposed ques-
tions or modified versions of some or
all of the proposed questions. Motions
that do not result in the issuance of an
information request prior to the Com-
mission’s final decision in the docket
shall be deemed denied.

Subpart E—Proceedings Using
Notice and Comment Procedures

§3010.200 Applicability.

(a) Except as otherwise provided in
this section, the Commission shall con-
duct proceedings in conformance with
the notice and comment procedures of
this subpart whenever:

(1) The Commission is considering
the issuance, amendment, or repeal of
any Commission rule or regulation;

(2) The Commission is seeking infor-
mation to inform potential future
Commission action with or without the
issuance of a final decision; or

(3) The Commission in the exercise of
its discretion determines it is appro-
priate.

(b) Unless the Commission orders
otherwise, the rules in this subpart
shall not apply to proceedings governed
by subpart F of this part (Proceedings
with an Opportunity for a Hearing on
the Record). The rules in this subpart
also shall not apply to the following
parts of subchapter D of chapter III
(Special Rules of Practice for Specific
Proceeding Types) of this title: part

§3010.201

3020 (Rules Applicable to Requests for
Changes in the Nature of Postal Serv-
ices) of this chapter, part 3021 (Rules
for Appeals of Postal Service Deter-
minations to Close or Consolidate Post
Offices) of this chapter, part 3022 (Rules
for Complaints) of this chapter, part
3023 (Rules for Rate or Service Inquir-
ies) of this chapter, and part 3024 (Spe-
cial Rules for Complaints Alleging Vio-
lations of 39 U.S.C. 404a) of this chap-
ter.

§3010.201 Initiation of a proceeding.

(a) The Commission may on its own
motion initiate a proceeding under this
subpart by issuing a notice and order
initiating proceeding pursuant to
§3010.151.

(b)(1) Any person may request the
initiation of a proceeding under this
subpart by filing a petition with the
Commission pursuant to the filing re-
quirements of subpart B of this part.
The petition shall:

(i) Provide the name, address, phone
number and other pertinent contact in-
formation of the requesting person;

(ii) Identify the subject matter of the
petition;

(iii) Provide specific proposals, in-
cluding specific language, in regard to
the subject matter of the petition;

(iv) Provide all facts, views, argu-
ments, and data deemed to support the
action requested; and

(v) Describe the impact of the pro-
posal on the person filing the petition,
the Postal Service, the mailing com-
munity, and the Commission, as appli-
cable.

(2) Upon consideration of the peti-
tion, the Commission in its discretion
may initiate a proceeding under this
subpart by issuing a notice and order
initiating proceeding pursuant to
§3010.151, reject the petition, or defer a
decision whether to grant or reject the
petition. The Commission shall provide
an explanation for the rejection or
delay in consideration of any petition.

(c) Subparts A, B, C, and D of this
part apply to the initiation and con-
duct of proceedings under this subpart
E.
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§3010.202 Participation in notice and
comment proceedings.

(a) Comments. The primary method
for participating in notice and com-
ment proceedings is through the filing
of comments in accordance with
§3010.140. The notice and order initi-
ating proceeding filed pursuant to
§3010.151 shall provide the deadline for
filing comments, and if provided for,
reply comments.

(b) Information requests. The Commis-
sion, Chairman, or presiding officer
may in its or their own discretion or, if
requested by an interested person by
motion, issue information requests
pursuant to §3010.170.

(c) Technical conferences. The Com-
mission, Chairman, or presiding officer
may in its or their own discretion or, if
requested by an interested person by
motion, convene one or more off the
record technical conferences to con-
sider the matters being considered.

(d) Oral presentations. The Commis-
sion, Chairman, or presiding officer
may in its or their own discretion or, if
requested by an interested person by
motion, permit oral presentations re-
garding the matters being considered.

(e) Other procedures. The Commission,
the Chairman, or presiding officer may
order additional procedures as appro-
priate.

§3010.203 Commission action.

(a) The Commission shall consider all
relevant comments and material of
record before taking any final action.
Any final decision which includes the
issuance, amendment, or repeal of a
rule or regulation, shall, at a min-
imum, publish the final rule or regula-
tion in the FEDERAL REGISTER.

(b) Any issuance, amendment, or re-
peal of a rule or regulation will be
made effective not less than 30 days
from the time it is published in the
FEDERAL REGISTER except as otherwise
specified in paragraph (c) of this sec-
tion. If the order issuing, amending, or
repealing a rule does not specify an ef-
fective date, the effective date shall be
30 days after the date on which the
Commission’s order is published in the
FEDERAL REGISTER, unless a later date
is required by statute or is otherwise
specified by the Commission.
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(c) For good cause shown by publica-
tion with the rule, any issuance,
amendment, or repeal of a rule may be
made effective in less than 30 days
from the time the Commission’s order
is published in the FEDERAL REGISTER.

(d) Rules involving any military,
naval or foreign affairs function of the
United States; matters relating to
agency management or personnel, pub-
lic property, loans, grants, benefits or
contracts; rules granting or recog-
nizing exemption or relieving restric-
tion; rules of organization, procedure
or practice; or interpretative rules; and
statements of policy may be made ef-
fective without regard to the 30-day re-
quirement.

Subpart F—Proceedings With an
Opportunity for a Hearing on
the Record.

§3010.300 Applicability.

The Commission shall conduct pro-
ceedings on the record with the oppor-
tunity for a hearing subject to this
subpart whenever:

(a) The Commission determines that
a complaint filed under part 3022 of this
chapter raises one or more material
issues of fact or law in accordance with
§3022.30 of this chapter and a pro-
ceeding on the record with the oppor-
tunity for a hearing is necessary;

(b) The Commission determines that
the streamlined procedures in part 3020
of this chapter applicable to a Postal
Service request to change the nature of
postal services which will generally af-
fect service on a nationwide or sub-
stantially nationwide basis are not ap-
propriate; or

(c) The Commission in the exercise of
its discretion determines it is appro-
priate.

§3010.301 Notice of proceeding.

Whenever the Commission deter-
mines that a proceeding will be held on
the record with an opportunity for a
hearing under this part, it shall publish
notice of the proceeding in the FED-
ERAL REGISTER pursuant to §3010.151.

§3010.302

(a) Initiation and purposes. The Com-
mission or the presiding officer, if one

Prehearing conferences.
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has been appointed, may direct the par-
ties in a proceeding to appear for a pre-
hearing conference for the purposes of
considering all possible ways of expe-
diting the proceeding, including those
in paragraph (e) of this section. Pre-
hearing conference procedures shall be
rigorously pursued by all parties.

(b) Who presides. The presiding offi-
cer, if one has been designated, shall
preside over prehearing conferences. If
a presiding officer has not been des-
ignated or is otherwise unavailable for
a prehearing conference, then the rank-
ing Commissioner in attendance shall
be considered the presiding officer for
that conference. The presiding officer
shall open and close each prehearing
conference session and shall be respon-
sible for controlling the conduct of the
conference.

(c) Informal off-the-record procedures.
In order to make the prehearing con-
ference as effective as possible, the pre-
siding officer may direct that con-
ferences be held off the record, without
the presiding officer present. Informal
off-the-record conferences shall be pre-
sided over by the Public Representa-
tive or such other person as the parties
may select. At off-the-record con-
ferences, parties shall be expected to
reach agreement on those matters,
which will expedite the proceeding, in-
cluding the matters specified in the no-
tice of the prehearing conference, in
the ruling of the presiding officer di-
recting that the off-the-record con-
ference be held, and in paragraph (e) of
this section. A report on the results of
off-the-record conferences shall be
made to the presiding officer on the
record at a time specified by the pre-
siding officer. The presiding officer
shall then determine the further pre-
hearing procedures, if any, to be fol-
lowed.

(d) Required preparation and coopera-
tion of all parties. All parties in any pro-
ceeding before the Commission are re-
quired and expected to come to pre-
hearing conferences fully prepared to
discuss in detail and resolve all mat-
ters, such as those specified in para-
graph (e) of this section, in the notice
of the prehearing conference, and in
such other notice or agenda as may
have been issued by the Commission or
the presiding officer. All parties are re-

§3010.302

quired and expected to cooperate fully
at all stages of the proceeding to
achieve these objectives through thor-
ough advance preparation for the pre-
hearing conference, including informal
communications between the parties,
requests for discovery and appropriate
discovery procedures at the earliest
possible time and no later than at the
prehearing conference, and the com-
mencement of preparation of evidence
and cross-examination. The failure of
any party to appear at the prehearing
conference or to raise any matters that
could reasonably be anticipated and re-
solved at the prehearing conference
shall not be permitted to unduly delay
the progress of the proceeding and
shall constitute a waiver of the rights
of the party with regard thereto, in-
cluding all objections to the agree-
ments reached, actions taken, or rul-
ings issued by the presiding officer
with regard thereto.

(e) Matters to be pursued. At the pre-
hearing conference, the presiding offi-
cer and the parties shall consider and
resolve such matters as:

(1) The definition and simplification
of the issues, including any appropriate
explanation, clarification, or amend-
ment of any proposal, filing, evidence,
complaint or other pleading filed by
any party;

(2) Arrangements for timely comple-
tion of discovery from the Postal Serv-
ice or any other party of information
regarding any issues in the proceeding,
prior filings, evidence or pleadings of
any party;

(3) Procedures for timely discovery
with regard to any future evidentiary
filings of any party;

(4) Stipulations, admissions or con-
cessions as to evidentiary facts, and
agreements as to documentary mat-
ters, exhibits and matters of official
notice, which will avoid unnecessary
proof or dispute;

(5) The possible grouping of parties
with substantially like interests for
purposes of presenting evidence, mak-
ing and arguing motions and objec-
tions, cross-examining witnesses, filing
briefs, and presenting oral argument to
the Commission or presiding officer;

(6) Disclosure of the number, identity
and qualifications of witnesses, and the
nature of their testimony, particularly
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with respect to the policies of the Act
and, as applicable according to the na-
ture of the proceeding;

(7) Limitation of the scope of the evi-
dence and the number of witnesses in
order to eliminate irrelevant, immate-
rial, or cumulative and repetitious evi-
dence;

(8) Procedures to direct and control
the use of discovery prior to the hear-
ing and submission of written testi-
mony and exhibits on matters in dis-
pute so as to restrict to a bare min-
imum the amount of hearing time re-
quired for oral cross-examination of
witnesses;

(9) Division of the proceeding where
practicable into two or more phases for
separate and, if advisable, simulta-
neous hearings;

(10) Establishment of dates for the
submission and service of such written
testimony and exhibits as may be ap-
propriate in advance of the hearing;

(11) The order of presentation of the
evidence and cross-examination of wit-
nesses so that the hearing may proceed
in the most expeditious and orderly
manner possible; and

(12) All other matters which would
aid in an expeditious disposition of the
proceeding, including consent of the
parties to the conduct of the entire
proceedings off the record.

(f) Rulings by presiding officer. (1) The
presiding officer at a prehearing con-
ference, shall, irrespective of the con-
sent of the parties, dispose of by ruling:

(i) Any of the procedural matters
itemized in paragraph (e) of this sec-
tion; and

(ii) Such other procedural matters on
which the presiding officer is author-
ized to rule during the course of the
hearing if ruling at this stage would
expedite the proceeding.

(2) Either on the record at the con-
clusion of such prehearing conference,
or by order issued shortly thereafter,
the presiding officer shall state the
agreements reached by the parties, the
actions taken, and the rulings made by
the presiding officer. Such rulings shall
control the subsequent course of the
proceedings unless modified during the
hearing to prevent manifest injustice.
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§3010.303 Hearing format.

(a) In any case noticed for a pro-
ceeding to be determined on the record,
the Commission or the presiding offi-
cer, if one has been appointed, may de-
termine whether to hold a public hear-
ing, or to hold a hearing by written
submission of material only. A public
hearing may be held if a hearing is re-
quested by any party to the proceeding
or if the Commission determines that a
hearing is in the public interest. Gen-
erally, public hearings provide an op-
portunity for oral cross-examination of
witnesses whereas hearings held by
written submission of material only do
not.

(b) Once established, requests to
change the hearing format may be pro-
posed by motion, or by the Commis-
sion’s or presiding officer’s own mo-
tion.

(c) Only representatives of the Com-
mission, parties that have intervened
in a proceeding, or persons intending to
intervene prior to the deadline for no-
tices of intervention may participate
in a public hearing. However, public
hearings are generally open to the pub-
lic for observation. Public hearings
may be closed to the public for good
cause, or when confidential material is
being presented.

§3010.304 Scheduling order.

(a) When issued. Upon consideration
of the outcome of the prehearing con-
ference, if held, and a determination of
the need for a public hearing, the Com-
mission, or the presiding officer if one
has been appointed, shall issue a sched-
uling order. The scheduling order may
be combined with any other order or
ruling that the Commission or the pre-
siding officer may issue. The sched-
uling order may be periodically modi-
fied as warranted.

(b) Content of scheduling order. The
content of the scheduling order shall be
tailored to the specifics of the matter
before the Commission, including any
requirement for a public hearing. The
Commission or the presiding officer
shall consider scheduling the following:

(1) A deadline for conclusion of dis-
covery on proponent’s direct case;

(2) A deadline to request oral cross-
examination of proponent’s witnesses;
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(3) A deadline for designation of writ-
ten cross-examination on proponent’s
direct case;

(4) The time and date for a public
hearing on proponent’s direct case, or
the date and procedures for entering a
proponent’s direct case into evidence in
a hearing by written submission of ma-
terial only;

(5) A deadline for parties other than
the proponent to file testimony in sup-
port of, or in rebuttal to, the pro-
ponent’s direct case;

(6) A deadline for conclusion of dis-
covery on testimony supporting or re-
butting the proponent’s direct case;

(7) A deadline to request oral cross-
examination of other parties’ wit-
nesses;

(8) A deadline for designation of writ-
ten cross-examination on other parties’
testimony;

(9) The time and date for a public
hearing on other parties’ testimony, or
the date and procedures for entering
other parties’ testimony in a hearing
by written submission of material
only;

(10) A deadline for the proponent to
file surrebuttal testimony to other par-
ties’ direct cases;

(11) A deadline for conclusion of dis-
covery on any proponent’s surrebuttal
rebuttal testimony;

(12) A deadline to request oral cross-
examination of proponent’s surrebuttal
witnesses;

(13) A deadline for designation of
written cross-examination on pro-
ponent’s surrebuttal testimony;

(14) The time and date for a public
hearing on a proponent’s surrebuttal
testimony, or the date and procedures
for entering a proponent’s surrebuttal
testimony in a hearing by written sub-
mission of material only;

(15) A deadline for filing briefs;

(16) A deadline for filing reply briefs;
and

(17) A deadline for requesting oral ar-
gument.

(c) Witness availability. Parties shall
promptly file notice of potential wit-
ness unavailability to appear at any
public hearing as soon as known. Wit-
ness unavailability will be considered
when establishing the initial, or any
subsequent, procedural schedules. Once
the initial scheduling order is issued,

§3010.310

but no later than ten calendar days
prior to a scheduled hearing, parties
may file notice of preferences for dates
and times of witness appearance at any
public hearing.

(d) Subsequent scheduling of public
hearings. At the adjournment of any
public hearing (including prehearing
conferences), the Commission, or the
presiding officer if appointed, shall an-
nounce when the hearing will recon-
vene. If an announcement is not made,
the Commission or the presiding officer
shall announce the time, date, and lo-
cation of the subsequent hearing, or
prehearing conference in writing by no-
tice, order, or presiding officer ruling.

§3010.310 Discovery—general policy.

(a) Sections 3010.311 through 3010.313
allow discovery reasonably calculated
to lead to admissible evidence during a
proceeding noticed for hearing on the
record. In general, discovery against a
party will be scheduled to end prior to
the receipt into evidence of that par-
ty’s direct case. An exception to this
procedure shall operate in all pro-
ceedings set for hearing when a party
needs to obtain information (such as
operating procedures or data) available
only from the Postal Service. Such dis-
covery requests are permissible only
for the purpose of the development of
rebuttal testimony and may be made
up to 20 days prior to the filing date for
final rebuttal testimony.

(b) The discovery procedures set
forth in §§3010.311 through 3010.313 are
not exclusive. Parties are encouraged
to engage in informal discovery when-
ever possible to clarify exhibits and
testimony. The results of these efforts
may be introduced into the record by
stipulation, by supplementary testi-
mony or exhibit, by presenting selected
written interrogatories and answers for
adoption by a witness at the hearing,
or by other appropriate means. In the
interest of reducing motion practice,
parties also are expected to use infor-
mal means to clarify questions and to
identify portions of discovery requests
considered overbroad or burdensome.

(c) If a party or an officer or agent of
a party fails to obey an order of the
Commission or the presiding officer to
provide or permit discovery pursuant
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to §§3010.311 through 3010.313, the Com-
mission or the presiding officer may
make such orders in regard to the fail-
ure as are just, and among others, may
direct that the matters regarding
which the order was made or any other
designated facts shall be taken to be
established for the purposes of the pro-
ceeding in accordance with the claim
of the parties obtaining the order, or
prohibit the disobedient party from in-
troducing designated matters in evi-
dence, or strike the evidence, com-
plaint or pleadings or parts thereof.

§3010.311 Interrogatories for purpose
of discovery.

(a) Service and contents. In the inter-
est of expedition and limited to infor-
mation which appears reasonably cal-
culated to lead to the discovery of ad-
missible evidence, any party may pro-
pound to any other party in a pro-
ceeding written, sequentially num-
bered interrogatories, by witness, re-
questing non-privileged information
relevant to the subject matter and rea-
sonably calculated to lead to the dis-
covery of admissible evidence in such
proceeding, to be answered by the
party served, who shall furnish such in-
formation as is available to the re-
questing party. A party through inter-
rogatories may require any other party
to identify each person whom the other
party expects to call as a witness at
the hearing and to state the subject
matter on which the witness is ex-
pected to testify. The party pro-
pounding the interrogatories shall file
them with the Commission and serve
them on the answering party. Follow-
up interrogatories to clarify or elabo-
rate on the answer to an earlier dis-
covery request may be filed after the
initial discovery period ends. They
must be filed within seven days of re-
ceipt of the answer to the previous in-
terrogatory unless extraordinary -cir-
cumstances are shown.

(b) Answers. Answers to discovery re-
quests shall be prepared so that they
can be incorporated as written cross-
examination. Each answer shall begin
on a separate page, identify the indi-
vidual responding and the relevant tes-
timony number, if any, the party who
asked the question, and the number
and text of the question. Each inter-
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rogatory shall be answered separately
and fully in writing, unless it is ob-
jected to, in which event the reasons
for objection shall be stated in the
manner prescribed by paragraph (c) of
this section. The party responding to
the interrogatories shall file the an-
swers with the Commission and serve
them on the requesting party within 14
days of the filing of the interrogatories
or within such other period as may be
fixed by the Commission or presiding
officer, but before the conclusion of the
hearing.

(c) Objections. In the interest of expe-
dition, the grounds for every objection
shall be clearly and fully stated. If an
objection is made to part of an inter-
rogatory, the part shall be specified. A
party claiming privilege shall identify
the specific evidentiary privilege as-
serted and state the reasons for its ap-
plicability. A party claiming undue
burden shall state with particularity
the effort that would be required to an-
swer the interrogatory, providing esti-
mates of cost and work hours required,
to the extent possible. An interrog-
atory otherwise proper is not nec-
essarily objectionable because an an-
swer would involve an opinion or con-
tention that relates to fact or the ap-
plication of law to fact, but the Com-
mission or presiding officer may order
that such an interrogatory need not be
answered until a prehearing conference
or other later time. Objections shall be
filed with the Commission and served
on the requesting party within ten
days of the filing of the interrog-
atories. Any ground not stated in a
timely objection is waived unless ex-
cused by the Commission or presiding
officer for good cause shown.

(d) Motions to compel responses to dis-
covery. Motions to compel a more re-
sponsive answer, or an answer to an in-
terrogatory to which an objection was
interposed, should be filed within 14
days of the answer or objection to the
discovery request. The text of the dis-
covery request, and any answer pro-
vided, should be provided as an attach-
ment to the motion to compel. Parties
who have objected to interrogatories
which are the subject of a motion to
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compel shall have seven days to an-
swer. Answers will be considered sup-
plements to the arguments presented
in the initial objection.

(e) Compelled answers. The Commis-
sion, or the presiding officer, upon mo-
tion of any party to the proceeding,
may compel a more responsive answer,
or an answer to an interrogatory to
which an objection has been raised if
the objection is overruled, or may com-
pel an additional answer if the initial
answer is found to be inadequate. Such
compelled answers shall be filed with
the Commission and served on the com-
pelling party within seven days of the
date of the order compelling an answer
or within such other period as may be
fixed by the Commission or presiding
officer, but before the conclusion of the
hearing.

(f) Supplemental answers. The indi-
vidual or party who has answered in-
terrogatories is under the duty to sea-
sonably amend a prior answer if the in-
dividual or party obtains information
upon the basis of which the individual
or party knows that the answer was in-
correct when made or is no longer true.
Parties shall serve supplemental an-
swers to update or to correct responses
whenever necessary, up until the date
the answer could have been accepted
into evidence as written cross-exam-
ination. Parties filing supplemental
answers shall indicate whether the an-
swer merely supplements the previous
answer to make it current or whether
it is a complete replacement for the
previous answer.

(g) Orders. The Commission or the
presiding officer may order that any
party or person shall answer on such
terms and conditions as are just and
may for good cause make any protec-
tive order, including an order limiting
or conditioning interrogatories, as jus-
tice requires to protect a party or per-
son from undue annoyance, embarrass-
ment, oppression, or expense.

§3010.312 Requests for production of
documents or things for purpose of
discovery.

(a) Service and contents. In the inter-
est of expedition and limited to infor-
mation which appears reasonably cal-
culated to lead to the discovery of ad-
missible evidence, any party may serve

§3010.312

on any other party to the proceeding a
request to produce and permit the
party making the request, or someone
acting on behalf of the requesting
party or the requesting party’s agent
to inspect and copy any designated
documents or things that constitute or
contain matters, not privileged, that
are relevant to the subject matter in-
volved in the proceeding or reasonably
calculated to lead to the discovery of
admissible evidence and that are in the
custody or control of the party to
whom the request is addressed. The re-
quest shall set forth the items to be in-
spected either by individual item or
category, and describe each item and
category with reasonable particularity,
and shall specify a reasonable time,
place and manner of making inspec-
tion. The party requesting the produc-
tion of documents or things shall file
its request with the Commission and
serve the request on the responding
party.

(b) Answers. The party responding to
the request shall file an answer with
the Commission and serve the answer
on the requesting party within 14 days
after the request is filed, or within
such other period as may be fixed by
the Commission or presiding officer.
The answer shall state, with respect to
each item or category, that inspection
will be permitted as requested unless
the request is objected to pursuant to
paragraph (c) of this section. The re-
sponding party may produce copies of
documents or of electronically stored
information in lieu of permitting in-
spection. Production must be com-
pleted no later than the time for in-
spection specified in the request unless
good cause is shown.

(c) Objections. In the interest of expe-
dition, the grounds for objection shall
be clearly and fully stated. If an objec-
tion is made to part of an item or cat-
egory, the part shall be specified. Any
objection must state whether any re-
sponsive materials are being withheld
on the basis of that objection. A party
claiming privilege shall identify the
specific evidentiary privilege asserted
and state with particularity the rea-
sons for its applicability. A party
claiming undue burden shall state with
particularity the effort that would be

407



§3010.313

required to answer the request, pro-
viding estimates of cost and work
hours required, to the extent possible.
Objections shall be filed with the Com-
mission and served on the requesting
party within ten days of the request for
production. The responding party may
state an objection to a request to
produce electronically stored informa-
tion. If it objects to the form of the
documents or things requested (or if no
form was specified in the request), the
responding party must state the form
or forms it intends to use to produce
the requested information.

(d) Motions to compel requests for pro-
duction of documents or things for pur-
poses of discovery. Motions to compel
shall be filed within 14 days of the an-
swer or objection to the discovery re-
quest. The text of the discovery re-
quest, and any answer provided, should
be provided as an attachment to the
motion to compel. Parties who have
objected to requests for production of
documents or things which are the sub-
ject of a motion to compel shall have
seven days to answer. Answers will be
considered supplements to the argu-
ments presented in the initial objec-
tion.

(e) Compelled answers. Upon motion of
any party to the proceeding to compel
a response to discovery, as provided in
paragraph (d) of this section, the Com-
mission or the presiding officer may
compel production of documents or
things to which an objection is over-
ruled. Such compelled documents or
things shall be made available to the
party making the motion within seven
days of the date of the order compel-
ling production or within such other
period as may be fixed by the Commis-
sion or presiding officer, but before the
conclusion of the hearing.

(f) Orders and rulings. The Commis-
sion or the presiding officer may direct
any party or person to respond to a re-
quest for inspection on such terms and
conditions as are just and may for good
cause impose any protective condi-
tions, including limitations or pre-
conditions for inspections, as justice
requires to protect a party or person
from undue annoyance, embarrass-
ment, oppression, or expense.
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§3010.313 Requests for admissions for
purpose of discovery.

(a) Service and content. In the interest
of expedition, any party may serve
upon any other party a written request
for the admission, for purposes of the
pending proceeding only, of any rel-
evant, unprivileged facts, including the
genuineness of any documents or ex-
hibits to be presented in the hearing.
Each requested admission shall be set
forth separately and shall be deemed
admitted unless within 14 days after
the request is filed (or such other pe-
riod as may be fixed by the Commis-
sion or presiding officer) the party to
whom the request is directed files a
written answer denying the requested
admission pursuant to paragraph (c) of
this section or objecting pursuant to
paragraph (d) of this section. The party
requesting an admission shall file its
request with the Commission and serve
the request on the responding party.

(b) Answers. Answers that fail to
admit a matter as requested shall spe-
cifically deny the matter or set forth
in detail the reasons why the answer-
ing party cannot truthfully admit or
deny the matter. A denial shall fairly
meet the substance of the requested ad-
mission. When a party qualifies an an-
swer or denies only a part of the admis-
sion requested, the party shall specify
so much of the requested admission as
is true and qualify or deny the remain-
der. A failure to admit or deny for lack
of information or knowledge shall not
be made unless the responding party
states that it has made a reasonable in-
quiry and that information known or
readily obtainable by the party is in-
sufficient to enable the party to admit
or deny. A party who answers a request
for admission shall file its answer with
the Commission and serve the answer
on the requesting party.

(c) Objections. If an objection is made,
the grounds for such objection shall be
clearly and fully stated. If an objection
is made to part of an item, the part to
which an objection is made shall be
specified. A party claiming privilege
shall identify the specific evidentiary
privilege asserted and state the reasons
for its applicability. A party claiming
undue burden shall state with particu-
larity the effort that would be required
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to answer the request, providing esti-
mates of cost and work hours required
to the extent possible. Objections shall
be filed with the Commission and
served on the requesting party, within
ten days of the request for admissions.

(d) Motions to compel responses to re-
quests for admissions. The party who has
requested an admission may move to
determine the sufficiency of the an-
swers or objections. Motions to compel
a more responsive answer, or an answer
to a request to which an objection was
interposed, shall be filed within 14 days
of the answer or objection to the re-
quest for admissions. The text of the
request for admissions, and any answer
provided, should be provided as an at-
tachment to the motion to compel.
Parties who have objected to requests
for admissions which are the subject of
a motion to compel shall have seven
days to file a response. Responses will
be considered supplements to the argu-
ments presented in the initial objec-
tion.

(e) Compelled answers. The Commis-
sion or the presiding officer may com-
pel answers to a request for admissions
to which an objection has been raised if
the objection is overruled. Such com-
pelled answers shall be filed with the
Commission and served on the request-
ing party within seven days of the date
of the order compelling production or
within such other period as may be
fixed by the Commission or the pre-
siding officer, but before the conclu-
sion of the hearing. If the Commission
or presiding officer determines that an
answer does not comply with the re-
quirements of this rule, it may order
either that the matter is admitted or
that an amended answer be filed.

§3010.320 Settlement conferences.

Any party to a proceeding may sub-
mit offers of settlement or proposals of
adjustment at any time and may re-
quest a conference between the parties
to consider such offers or proposals.
The Commission or the presiding offi-
cer shall afford the parties appropriate
opportunity prior to or during the
hearing for conferences for the purpose
of considering such offers or proposals
as time, the nature of the proceeding,
and the public interest permit.
Unaccepted offers of settlement or ad-
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justment and proposed stipulations not
agreed to shall be privileged and shall
not be admissible in evidence against
any party claiming such privilege.

§3010.321 Hearings.

(a) How convened. (1) Hearings shall
be convened by the issuance of a no-
tice, order, or presiding officer’s ruling
that is published in the FEDERAL REG-
ISTER. Only the first session of a public
hearing need be noticed and published
in the FEDERAL REGISTER. All subse-
quent sessions within a docket are to
be considered part of the same hearing.
If there is a prehearing conference, the
prehearing conference is to be consid-
ered the first hearing session in that
docket.

(2) At the adjournment of each hear-
ing session, the presiding officer re-
sponsible for the conduct of that hear-
ing session shall announce if and when
the hearing will reconvene. If an an-
nouncement is not made at the ad-
journment of the hearing session, the
Commission or presiding officer shall
announce the time, date, and location
of any subsequent hearing, or pre-
hearing conference, in writing by no-
tice, order, or presiding officer ruling.

(b) Who presides. The presiding offi-
cer, if designated, shall preside over a
public hearing. If a presiding officer
has not been designated or is otherwise
unavailable for a hearing, then the
ranking Commissioner in attendance
shall be considered the presiding offi-
cer for that hearing. The presiding offi-
cer shall open and close each session of
the hearing, and shall be responsible
for controlling the conduct of the hear-
ing.

(c) Entering of appearances. The pre-
siding officer before whom the hearing
is held will cause to be entered on the
record all appearances together with a
notation showing on whose behalf each
such appearance has been made.

(d) Witnesses. All witnesses are ex-
pected to be available for public hear-
ings. Unless otherwise ordered by the
presiding officer, a witness need only
attend a hearing on those days sched-
uled for entering that witness’s testi-
mony. Subject to the discretion and
prior approval of the presiding officer,
a witness may be excused from appear-
ing at a hearing and may have the
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witness’s written testimony and cross-
examination entered into evidence by
counsel.

(e) Order of presentations. (1) The pro-
ponent of a matter before the Commis-
sion shall present the proponent’s di-
rect case first. In matters initiated by
the Postal Service, the Postal Service
shall be considered the proponent. In
complaint proceedings under section
3662 of the Act, the complainant shall
be considered the proponent. The pro-
ponent also shall be provided an oppor-
tunity to respond to any rebuttal to
the proponent’s direct case. In all other
instances, the Commission or the pre-
siding officer shall determine the order
of presentation.

(2) The order of presentations by par-
ties other than the proponent shall be
determined by the Commission or the
presiding officer.

(3) The Commission or presiding offi-
cer shall announce the order of presen-
tation of parties and individual wit-
nesses prior to hearing sessions and
shall issue such other procedural or-
ders as may be necessary to assure the
orderly and expeditious conclusion of
the hearing. Parties may present their
preferences for order of appearance to
the Commission or the presiding officer
orally at a hearing or by filing a notice
prior to the scheduled hearing date.
Parties who disagree with a proposed
order of appearances may move for a
revised order of appearances either
orally at a hearing or by filing a writ-
ten motion pursuant to §3010.160.

(f) Swearing in of witnesses. (1) Wit-
nesses attending a hearing whose testi-
mony is to be taken shall be sworn, or
shall affirm, before their testimony
shall be deemed evidence in the pro-
ceeding or any questions are put to
them. The witness shall be sworn by
means of the following (or an equiva-
lent): ‘“‘Please raise your right hand. Do
you solemnly swear (or affirm), that
the testimony that you are about to
give is the truth, the whole truth, and
nothing but the truth? Please state
your full name.”’

(2) The oath shall be given upon the
first appearance of the witness pro-
viding testimony. Upon subsequent ap-
pearances, the witness is to be re-
minded by the presiding officer that
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the witness remains under oath for the
duration of the proceeding.

(3) Witnesses not attending a hearing
whose testimony is entered by counsel
during a hearing shall attach a signed
declaration that the testimony being
submitted is that of the witness. A dec-
laration shall be included with each
piece of written testimony, and each
set of written cross-examination. The
declaration shall state the following
(or an equivalent): ‘‘Declaration of
[witness name]. I, [witness name], here-
by declare under penalty of perjury
that: The [testimony, designated re-
sponses to written cross-examination]
filed under my name were prepared by
me or under my direction; and were I
to [provide oral testimony, respond
orally to the questions appearing in
the interrogatories], my answers would
be the same.”

(4) Hearings that are conducted by
the written submission of testimony
only shall also attach written declara-
tions to testimony and cross-examina-
tion as described above.

(g) Presentation of the evidence—(1)
Presentations by parties. Bach party
shall have the right to present evi-
dence, cross-examine witnesses (lim-
ited to testimony adverse to the party
conducting the cross-examination), and
to present objections, motions, and ar-
guments. The case-in-chief of parties
other than the proponent shall be in
writing and shall include the party’s
direct case and rebuttal, if any, to the
initial proponent’s case-in-chief. A par-
ty’s presentation may be accompanied
by a trial brief or legal memoranda.
Legal memoranda on matters at issue
are generally welcome at any stage of
the proceeding. Parties will be given an
opportunity to rebut presentations of
other parties, including an opportunity
for the initial proponent to present
surrebuttal evidence. New affirmative
matter (not in reply to another party’s
direct case) should not be included in
rebuttal testimony or exhibits. When
objections to the admission or exclu-
sion of evidence before the Commission
or the presiding officer are made, the
grounds relied upon shall be stated.
Formal exceptions to rulings are un-
necessary.

(2) Written testimony. (i) Written testi-
mony shall be offered in evidence by
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motion. The motion shall be made oral-
ly during a hearing, or in writing when
the hearing is conducted by the written
submission of testimony only. When a
party moves to enter testimony into
the record, three hard copies of the
document shall simultaneously be sub-
mitted to the Commission for the
record. The copies are to be printed
single-sided, and not stapled, hole-
punched, or bound, but may be fastened
together by paper or binder clip, or
equivalent.

(i1) Witnesses shall be provided an op-
portunity to verify that the written
testimony they are sponsoring is their
testimony and that it would be the
same if given orally. The witness, or
counsel, shall state the original filing
date of the testimony and identify all
subsequent filings that amended the
original testimony. If there are any
final corrections to the testimony, the
corrections may be noted on the hard
copies submitted to the Commission.
However, the witness shall be required
to file errata to the testimony within
seven days of the hearing, making cor-
rections only to the extent as identi-
fied during the hearing. Any other
changes shall be requested separately
by motion to amend the record.

(iii) Parties shall be provided an op-
portunity to object to all or part of a
witness’s written testimony prior to
entering that testimony into the
record. Objections that have not pre-
viously been made in writing at least
14 days prior to the hearing date shall
be granted only under extraordinary
circumstances.

(iv) After resolution of all objections,
the presiding officer shall order the
testimony entered into the record as
evidence. Unless otherwise ordered by
the presiding officer, the written testi-
mony shall not be copied into the hear-
ing transcript.

(3) Library references. (i) Library ref-
erences sponsored by a witness and as-
sociated with the witness’s written tes-
timony or written cross-examination
may be offered in evidence by motion.
The motion shall be made orally during
a public hearing, or in writing for a
hearing that is conducted by the writ-
ten submission of testimony only.

(i1) Witnesses shall be provided an op-
portunity to verify that the library ref-
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erence is their library reference and to
affirm that they are in fact sponsoring
the library reference. If a witness inad-
vertently fails to verify and affirm that
the witness is sponsoring a library ref-
erence that is cited in written testi-
mony or in response to written cross-
examination, it will be presumed that
the library reference is to be included
in the record to the extent specified in
the notice of the filing of the library
reference.

(iii) Parties shall be provided an op-
portunity to object to all or any part of
the library reference being entered into
the record. Objections that have not
been made in writing at least 14 days
prior to the hearing date shall be
granted only under extraordinary cir-
cumstances.

(iv) After resolution of all objections,
the presiding officer shall order the li-
brary reference be entered into the
record as evidence. Unless ordered by
the presiding officer, library references
shall not be copied into the hearing
transcript.

(4) Written cross-examination. (i) Writ-
ten cross-examination will be utilized
as a substitute for oral cross-examina-
tion whenever possible, particularly to
introduce factual or statistical evi-
dence. Written cross-examination may
be offered in evidence by motion. The
motion shall be made orally during a
public hearing, or in writing for a hear-
ing that is conducted by the written
submission of testimony only. Written
cross-examination proposed by parties
other than the party associated with
the witness shall be considered first,
followed by that of the party of the
witness.

(ii) Designations of written cross-ex-
amination should be filed with the
Commission and served on the answer-
ing party no later than three working
days before the scheduled appearance
of a witness. Designations shall iden-
tify every item to be offered as evi-
dence, listing the party who initially
posed the discovery request, the wit-
ness and/or party to whom the question
was addressed (if different from the
witness answering), the number of the
request and, if more than one answer is
provided, the dates of all answers to be
included in the record. (For example,
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“PR-T1-17 to USPS witness Jones, an-
swered by USPS witness Smith (March
1, 1997) as updated (March 21, 1997)).”
When a party designates written cross-
examination, three hard copies of the
documents to be included shall simul-
taneously be submitted to the Sec-
retary. The documents are to be print-
ed single-sided, and not stapled, hole-
punched, or bound, but may be fastened
together by paper or binder clip, or
equivalent. The Secretary shall pre-
pare for the record a packet containing
all materials designated for written
cross-examination in a format that fa-
cilitates review by the witness and
counsel.

(iii) A witness shall be provided an
opportunity to verify that the written
cross-examination is that of the wit-
ness and to assert that if the written
cross-examination were being provided
orally at the hearing it would be that
of the witness. If there are any final
corrections to the written cross-exam-
ination, the corrections may be noted
on the hard copies before submission to
the Commission.

(iv) Parties shall be provided an op-
portunity to object to all or any part of
the written cross-examination prior to
entering the testimony into the record.

(v) After resolution of all objections,
the presiding officer shall order the
written cross-examination entered into
the record as evidence. The presiding
office shall direct that the written
cross-examination be copied into the
hearing transcript.

(6) Oral cross-examination. (i) Oral
cross-examination will be permitted
for clarifying written cross-examina-
tion and for testing assumptions, con-
clusions, or other opinion evidence.

(ii) Notices of intent to conduct oral
cross-examination should be filed three
or more working days before the an-
nounced appearance of the witness and
should include specific references to
the subject matter to be examined and
page references to the relevant direct
testimony and exhibits. If no notices
are filed, and the Commission or pre-
siding officer has no other reason for
the witness to appear, the Commission
or the presiding officer, in their discre-
tion, may excuse the witness from ap-
pearing at the hearing and direct that
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the witness’s testimony be entered by
counsel.

(iii) A party intending to use complex
numerical hypotheticals, or to ques-
tion using intricate or extensive cross-
references, shall provide adequately
documented cross-examination exhib-
its for the record. Copies of these ex-
hibits should be filed at least two full
business days before the scheduled ap-
pearance of the witness. They may be
filed online or delivered in hardcopy
form to counsel for the witness, at the
discretion of the party. When pre-
sented, examination exhibits are not to
be considered record evidence. They
are to be transcribed into the record
for reference only. If adopted by the
witness, the examination exhibit may
be offered in evidence by motion.

(iv) At the conclusion of oral cross-
examination, the witness shall be given
an opportunity to consult with coun-
sel. Counsel shall then be provided an
opportunity to examine the witness for
the purpose of clarifying statements
previously made during oral cross-ex-
amination.

(h) Institutional testimony. (1) This
paragraph (h) is applicable to testi-
mony offered in evidence that is not
sponsored by an individual witness.
This typically occurs when discovery
questions are answered by the institu-
tion, and not by an individual witness.

(2) When institutional responses are
offered in evidence by any party, the
responding party shall make available
at the hearing an officer of the institu-
tion that has the authority to attest to
the authenticity and truthfulness of
the responses, and that has the knowl-
edge to be subject to oral cross-exam-
ination in regard to the responses. Sec-
tion 3010.321 applies as if the officer of
the institution were an individual wit-
ness.

(1) Limitations on presentation of the
evidence. The taking of evidence shall
proceed with all reasonable diligence
and dispatch, and to that end, the Com-
mission or the presiding officer may
limit appropriately the number of wit-
nesses to be heard upon any issue, the
examination by any party to specific
issues, and the cross-examination of a
witness to that required for a full and
true disclosure of the facts necessary
for the disposition of the proceeding
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and to avoid irrelevant, immaterial, or
unduly repetitious testimony.

(j) Motions during hearing. After a
hearing has commenced, a request may
be made by motion to the presiding of-
ficer for any procedural ruling or relief
desired. Such motions shall specify the
ruling or relief sought, and state the
grounds therefor and statutory or
other supporting authority. Motions
made during hearings may be stated
orally upon the record, except that the
presiding officer may require that such
motions be reduced to writing and filed
separately. Any party shall have the
opportunity to answer or object to
such motions at the time and in the
manner directed by the presiding offi-
cer.

(k) Rulings on motions. The presiding
officer is authorized to rule upon any
such motion not formally acted upon
by the Commission prior to the com-
mencement of a prehearing conference
or hearing where immediate ruling is
essential in order to proceed with the
prehearing conference or hearing, and
upon any motion to the presiding offi-
cer filed or made after the commence-
ment thereof, except that no motion
made to the presiding officer, a ruling
upon which would involve or constitute
a final determination of the pro-
ceeding, shall be ruled upon affirma-
tively by the presiding officer except as
a part of a presiding officer’s inter-
mediate decision. This section shall
not preclude a presiding officer, within
the presiding officer’s discretion, from
referring any motion made in hearing
to the Commission for ultimate deter-
mination.

(1) Transcript corrections. Corrections
to the transcript of a hearing should
not be requested except to correct a
material substantive error in the tran-
scription made at the hearing. Any re-
quest to correct a transcript shall be
by motion filed no later than seven
days after the transcript, or notice of
the availability of a confidential tran-
script, is posted to the Commission’s
website. Corrections or changes to ac-
tual testimony shall not be allowed.

§3010.322 Evidence—general.

(a) Form and admissibility. In all hear-
ings, relevant and material evidence
which is not unduly repetitious or cu-
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mulative shall be admissible. Witnesses
whose testimony is to be taken shall be
sworn, or shall affirm, before their tes-
timony shall be deemed evidence in the
proceeding or any questions are put to
them.

(b) Documentary material—(1) General.
Documents and detailed data and infor-
mation shall be presented as exhibits.
Exhibits should be self-explanatory.
They should contain appropriate foot-
notes or mnarrative explaining the
source of each item of information
used and the methods employed in sta-
tistical compilations. The principal
title of each exhibit should state what
it contains or represents. The title may
also contain a statement of the purpose
for which the exhibit is offered; how-
ever, this statement will not be consid-
ered part of the evidentiary record.
Where one part of a multi-part exhibit
is based on another part or on another
exhibit, appropriate cross-references
should be made. Relevant exposition
should be included in the exhibits or
provided in accompanying testimony.
Testimony, exhibits and supporting
workpapers prepared for Commission
proceedings that are premised on data
or conclusions developed in a library
reference shall provide the location of
that information within the library
reference with sufficient specificity to
permit ready reference, such as the
page and line, or the file and the work-
sheet or spreadsheet page or cell.
Where relevant and material matter of-
fered in evidence is embraced in a doc-
ument containing other matter not
material or relevant or not intended to
be put in evidence, the party offering
the same shall plainly designate the
matter offered excluding the immate-
rial or irrelevant parts. If other matter
in such document is in such bulk or ex-
tent as would unnecessarily encumber
the record, it may be marked for iden-
tification, and, if properly authenti-
cated, the relevant and material parts
may be read into the record, or, if the
Commission or presiding officer so di-
rects, a true copy of such matter in
proper form shall be received in evi-
dence as an exhibit. Copies of docu-
ments shall be delivered by the party
offering the same to the other parties
or their attorneys appearing at the
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hearing, who shall be afforded an op-
portunity to examine the entire docu-
ment and to offer in evidence in like
manner other material and relevant
portions thereof.

(2) Status of library references. Des-
ignation of material as a library ref-
erence and acceptance in the Commis-
sion’s docket section do not confer evi-
dentiary status. The evidentiary status
of the material is governed by
§3010.321(g)(3).

(c) Commission’s files. Except as other-
wise provided in paragraph (e) of this
section, any matter contained in a re-
port or other document on file with the
Commission may be offered in evidence
by specifying the report, document, or
other file containing the matter so of-
fered and the report or other document
need not be produced or marked for
identification.

(d) Public document items. Whenever
there is offered in evidence (in whole or
in part) a public document, such as an
official report, decision, opinion or
published scientific or economic statis-
tical data issued by any of the Execu-
tive Departments (or their subdivi-
sions), legislative agencies or commit-
tees, or administrative agencies of the
Federal Government (including Gov-
ernment-owned corporations) and such
document (or part thereof) has been
shown by the offeror thereof to be rea-
sonably available to the public, such
document need not be produced or
physically marked for identification,
but may be offered in evidence as a
public document item by clearly iden-
tifying the document and the relevant
parts thereof.

(e) Designation of evidence from other
Commission dockets. (1) Parties may re-
quest that evidence received in other
Commission proceedings be entered
into the record of the current pro-
ceeding. These requests shall be made
by motion, shall explain the purpose of
the designation, and shall identify ma-
terial by page and line or paragraph
number.

(2) In proceedings to consider the ap-
peal of a Postal Service determination
to close or consolidate a post office
conducted pursuant to part 3021 of this
chapter, these requests must be made
at least six days before the date for fil-
ing the party’s direct case. Oppositions
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to motions for designations and/or re-
quests for counter-designations shall
be filed within three days. Oppositions
to requests for counter-designations
are due within two days.

(3) In all other proceedings subject to
this section, these requests must, in
the absence of extraordinary cir-
cumstances, be made at least 28 days
before the date for filing the party’s di-
rect case. Oppositions to motions for
designations and/or requests for
counter-designations shall be filed
within 14 days. Oppositions to requests
for counter-designations are due within
seven days.

(4) In all proceedings subject to this
section, the moving party must submit
two copies of the identified material to
the Secretary at the time requests for
designations and counter-designations
are made.

(f) Form of prepared testimony and ex-
hibits. Unless the presiding officer oth-
erwise directs, the direct testimony of
witnesses shall be reduced to writing
and offered either as such or as an ex-
hibit. All prepared testimony and ex-
hibits of a documentary character
shall, so far as practicable, conform to
the requirements of §3010.124(a) and (b).

(g) Copies to parties. Except as other-
wise provided in these rules, copies of
exhibits shall be furnished to the pre-
siding officer and to the parties or
counsel during a hearing, unless the
presiding officer otherwise directs.

(h) Reception and ruling. The pre-
siding officer shall rule on the admissi-
bility of evidence and otherwise con-
trol the reception of evidence so as to
confine it to the issues in the pro-
ceeding.

(i) Offers of proof. Any offer of proof
made in connection with any ruling of
the presiding officer rejecting or ex-
cluding proffered oral testimony shall
consist of a statement of the substance
of the evidence which counsel contends
would be adduced by such testimony;
and if the excluded evidence consists of
evidence in documentary or written
form, or of reference to documents or
records, a copy of such evidence shall
be marked for identification and shall
constitute the offer of proof.

(j) Official notice of facts. Official no-
tice may be taken of such matters as
might be judicially noticed by the
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courts of the United States or of any
other matter peculiarly within the
knowledge of the Commission as an ex-
pert body. Any party shall, on timely
request, be afforded an opportunity to
show the contrary.

§3010.323 Evidence—introduction and
reliance upon studies and analyses.

(a) Statistical studies. All statistical
studies offered in evidence in hearing
proceedings or relied upon as support
for other evidence shall include a com-
prehensive description of the assump-
tions made, the study plan utilized, the
procedures undertaken, and references
from the academic literature sup-
porting the procedures undertaken.
Machine-readable data files, program
files, workbooks, and all other nec-
essary materials to enable independent
replication of the results or program
output if requested by the Commission
or parties shall be provided in the form
of a compact disk or other media or
method approved in advance by the
Secretary. Where a computer analysis
is employed to obtain the result of a
statistical study, all of the submissions
required by paragraph (b) of this sec-
tion shall be furnished, upon request.
In addition, for each of the following
types of statistical studies, the fol-
lowing information should be provided:

(1) Market research. The following in-
formation shall be provided:

(i) A clear and detailed description of
the sample, observational, and data
preparation designs, including defini-
tions of the target population, sam-
pling frame, units of analysis, ques-
tionnaires or data collection instru-
ments, survey variables, and the pos-
sible values;

(ii) An explanation of methodology
for the production and analysis of the
major survey estimates and associated
sampling errors;

(iii) A presentation of response, cov-
erage and editing rates, and any other
potential sources of error associated
with the survey’s quality assurance
procedures;

(iv) A discussion of data com-
parability over time and with other
data sources;

(v) A complete description and as-
sessment of the effects of all editing
and imputation employed;
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(vi) Identification of all applicable
statistical models considered and the
reasons the model based procedures
and/or models were selected over other
models or procedures, when model-
based procedures are employed; and

(vii) An explanation of all statistical
tests performed and an appropriate set
of summary statistics summarizing the
results of each test.

(2) Other sample surveys. The fol-
lowing information shall be provided:

(i) A clear description of the survey
design, including the definition of the
universe under study, the sampling
frame and units, and the validity and
confidence limits that can be placed on
major estimates; and

(ii) An explanation of the method of
selecting the sample and the character-
istics measured or counted.

(3) Ezxperimental analyses. The fol-
lowing information shall be provided:

(i) A complete description of the ex-
perimental design, including a speci-
fication of the controlled conditions
and how the controls were realized; and

(ii) A complete description of the
methods of making observations and
the adjustments, if any, to observed
data.

(4) Econometric studies. The following
information shall be provided:

(i) A presentation of the economic
theory and assumptions underlying the
study;

(ii) A complete description of the
econometric model(s) and the reasons
for each major assumption and speci-
fication;

(iii) The definition of the variables
selected and the justification for their
selection;

(iv) For any alternative model whose
computed econometric results influ-
enced the choice of the preferred
model, a statement of the reasons for
rejecting that alternative, an identi-
fication of any differences between
that alternative and the preferred
model with respect to variable defini-
tions, equation forms, data, or esti-
mation methods, and, upon request,
the computed econometric results for
that alternative;

(v) A reference to a detailed descrip-
tion in a text, manual, or technical
journal for every econometric tech-
nique used in the estimation process
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and the reasons for selecting the tech-
nique, or, in the alternative, a descrip-
tion and analysis of the technique that
is sufficient for a technical evaluation;

(vi) Summary descriptions and
source citations for all input data and,
upon request, a complete listing of the
data. Complete descriptions of any al-
terations, adjustments, or trans-
formations made to the data as re-
ceived from the original sources, and
the reasons for making the alterations,
adjustments, or transformations;

(vii) A complete report of the econo-
metric results including, where appli-
cable coefficient estimates, standard
errors and t-values, goodness-of-fit sta-
tistics, other appropriate test statis-
tics, the variance/covariance matrix of
the estimates, and computed residuals
for results computed from samples
composed of fewer than 250 observa-
tions, and, upon request, other com-
puted residuals; and

(viii) Descriptions of all statistical
tests of hypotheses and the results of
such tests.

(b) All other studies involving statistical
methodology. The following information
shall be provided:

(i) The formula used for statistical
estimates;

(ii) The standard errors of each com-
ponent estimated;

(iii) Test statistics and the descrip-
tion of statistical tests and all related
computations, and final results; and

(iv) Summary descriptions of input
data, and upon request the actual input
data shall be made available at the of-
fices of the Commission.

(b) Computer analyses. (1) In the case
of computer studies or analyses which
are being offered in evidence, or relied
upon as support for other evidence, a
foundation for the reception of such
materials must be laid by furnishing a
general description of the program that
includes the objectives of the program,
the processing tasks performed, the
methods and procedures employed, and
a listing of the input and output data
and source codes (or a showing pursu-
ant to paragraph (b)(3) of this section
as to why such codes cannot be so fur-
nished) and such description shall be
furnished in all cases. For the purpose
of completing such foundation, the fol-
lowing additional items shall be
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deemed presumptively necessary and
shall be furnished upon request of a
party, the Commission, or the pre-
siding officer, unless the presumption
is overcome by an affirmative showing.
The following information shall be pro-
vided:

(i) For all input data, designations of
all sources of such data, and expla-
nations of any modifications to such
data made for use in the program;

(ii) Definitions of all input and out-
put variables or sets of variables;

(iii) A description of input and out-
put data file organization;

(iv) For all source codes, documenta-
tion sufficiently comprehensive and de-
tailed to satisfy generally accepted
software documentation standards ap-
propriate to the type of program and
its intended use in the proceeding;

(v) All pertinent operating system
and programming language manuals;

(vi) If the requested program is user
interactive, a representative sample
run, together with any explanation
necessary to illustrate the response se-
quence;

(vii) An expert on the design and op-
eration of the program shall be pro-
vided at a technical conference to re-
spond to any oral or written questions
concerning information that is reason-
ably necessary to enable independent
replication of the program output; and

(viii) Computer simulation models of-
fered in evidence or relied upon as sup-
port for other evidence, shall be bound
by all applicable provisions of this
paragraph (b) and the separate require-
ments of paragraph (a) of this section,
to the extent that portions of the sim-
ulation model utilize or rely upon such
studies. Information that compares the
simulation model output results to the
actual phenomena being modelled,
using data other than those from which
the model was developed, shall be sepa-
rately identified and submitted as evi-
dence supporting the test and valida-
tion of the simulation model. Separate
statements concerning the model limi-
tations, including limiting model de-
sign assumptions and range of data
input utilized in model design, shall be
provided. Where test and validation of
the entire simulation model are not
possible, test and validation informa-
tion shall be provided for disaggregate
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portions of the model. If disaggregate
testing and validation are not possible,
separate statements to that effect and
statements regarding operational ex-
perts’ review of model validity shall be
provided.

(2) Upon timely and otherwise proper
request of a party, or sua sponte, the
Commission or the presiding officer
may rule that matters other than those
listed in paragraphs (b)(1)(i) through
(viii) of this section are necessary to
establish the foundation for reception
of the evidence concerned and must be
furnished.

(3) When the requestor is other than
the Commission or the presiding offi-
cer, the cost of producing the material
required in paragraphs (b)(1)(iv), (vi),
and (vii) of this section, shall be borne
by the requesting party unless other-
wise ordered, for good cause shown by
the requestor. When the Commission or
the presiding officer is the requestor, it
may assume or equitably allocate such
costs for good cause shown by the re-
quester.

(4) If the recipient of a request for
materials pursuant to this paragraph
(b) asserts that compliance with the re-
quest would conflict with patent, copy-
right, trade secret or contract rights
applicable to the requested material,
the recipient shall immediately notify
the requestor and the presiding officer.
If valid, the presiding officer shall de-
vise means of accommodating such
rights. Such means may include pro-
tective orders, including access under
protective conditions to the computer
facilities of the recipient of a request,
making material available for inspec-
tion, compensation, or other proce-
dures, according to the nature of the
right affected by compliance with this
paragraph (b). If the presiding officer
determines that compensation is nec-
essary to accommodate the affected
right, the cost of compensation shall be
borne in the same manner that para-
graph (b)(3) of this section prescribes
for bearing the costs referenced there.
If such right cannot be accommodated
by reasonable compensation, or by pro-
tective orders or other procedures, and,
as a result, materials required by this
paragraph (b) cannot be provided, the
presiding officer shall determine, in
the presiding officer’s discretion,
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whether evidence that relies upon the
materials not provided shall be admis-
sible or afforded limited weight.

(c) Other studies and analyses. In the
case of all studies and analyses offered
in evidence in hearing proceedings or
relied upon as support for other evi-
dence, other than the Kkinds described
in paragraphs (a) and (b) of this sec-
tion, there shall be a clear statement
of the study plan, all relevant assump-
tions and a description of the tech-
niques of data collection, estimation
and/or testing. In addition, there shall
be a clear statement of the facts and
judgments upon which conclusions are
based, together with an indication of
the alternative courses of action con-
sidered and the steps taken to ensure
the validity, accuracy, and reliability
of the evidence. Tabulations of input
data, workbooks, and all other mate-
rials necessary to replicate results
shall be made available upon request at
the offices of the Commission.

(d) Ezxpedition. The party who offers
studies or analyses in evidence shall
expedite responses to requests made
pursuant to this section for data or
other information. Responses shall be
served on the requesting party, and no-
tice thereof filed with the Secretary in
accordance with the provisions of
§3010.127 no later than 3 days after a re-
quest is made under §3010.322(e)(2) or
no later than 14 days after a request is
made under §3010.322(e)(3).

§3010.324 In camera orders.

(a) Definition. Except as hereinafter
provided, documents and testimony
made subject to in camera orders are
not made a part of the public record,
but are kept confidential, and only au-
thorized parties, their counsel, author-
ized Commission personnel, and court
personnel concerned with judicial re-
view shall have access thereto. The
right of the presiding officer, the Com-
mission, and reviewing courts to dis-
close in camera data to the extent nec-
essary for the proper disposition of the
proceeding is specifically reserved.

(b) In camera treatment of documents
and testimony. (1) Presiding officers
shall have authority, but only in those
unusual and exceptional circumstances
when good cause is found on the record,
to order documents or oral testimony
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offered in evidence whether admitted
or rejected, to be placed in camera. The
order shall specify the date on which in
camera treatment expires and shall in-
clude:

(i) A description of the documents
and testimony;

(ii) A full statement of the reasons
for granting in camera treatment; and

(iii) A full statement of the reasons
for the date on which in camera treat-
ment expires.

(2) Any party desiring, for the prepa-
ration and presentation of the case, to
disclose in camera documents or testi-
mony to experts, consultants, prospec-
tive witnesses, or witnesses, shall
make application to the presiding offi-
cer setting forth the justification
therefor. The presiding officer, in
granting such application for good
cause found, shall enter an order pro-
tecting the rights of the affected par-
ties and preventing unnecessary disclo-
sure of information. In camera docu-
ments and the transcript of testimony
subject to an in camera order shall be
segregated from the public record and
filed in a sealed envelope, bearing the
title and docket number of the pro-
ceeding, the mnotation ‘“In Camera
Record under §3010.323,”” and the date
on which in camera treatment expires.

(c) Release of in camera information. In
camera documents and testimony shall
constitute a part of the confidential
records of the Commission. However,
the Commission, on its own motion or
pursuant to a request, may make in
camera documents and testimony avail-
able for inspection, copying, or use by
any other governmental agency. The
Commission shall, in such cir-
cumstances, give reasonable notice of
the impending disclosure to the af-
fected party. However, such notice may
be waived in extraordinary cir-
cumstances for good cause.

(d) Briefing of in camera information.
In the submittal of proposed findings,
briefs, or other papers, counsel for all
parties shall make a good faith at-
tempt to refrain from disclosing the
specific details of in camera documents
and testimony. This shall not preclude
references in such proposed findings,
briefs, or other papers to such docu-
ments or testimony including general-
ized statements based on their con-
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tents. To the extent that counsel con-
sider it necessary to include specific
details of in camera data in their pres-
entations, such data shall be incor-
porated in separate proposed findings,
briefs, or other papers marked ‘‘con-
fidential,”” which shall be placed in
camera and become a part of the in cam-
era record.

§3010.325 Depositions.

(a) When permissible. The testimony
of a witness may be taken by deposi-
tion when authorized by the Commis-
sion or the presiding officer on applica-
tion of any party before the hearing is
closed. An authorization to take the
deposition of a witness will be issued
only if:

(1) The person whose deposition is to
be taken would be unavailable at the
hearing;

(2) The deposition is deemed nec-
essary to perpetuate the testimony of
the witness; or

(3) The taking of the deposition is
necessary to prevent undue and exces-
sive expense to a party and will not re-
sult in undue delay or an undue burden
to other parties.

(b) Application. An application for au-
thorization to take testimony by depo-
sition shall be filed with the Commis-
sion or the presiding officer and shall
state:

(1) The name, identification, and post
office address of the witness;

(2) The subject matter of the testi-
mony.

(3) The time and place of taking the
deposition;

(4) The name, identification, and post
office address of the officer before
whom the deposition is to be taken;
and

(5) The reasons why the testimony of
such witness should be taken by depo-
sition.

(c) Authorization. If the application so
warrants, the Commission or the pre-
siding officer will issue and serve or
cause to be served on the parties with-
in a reasonable time in advance of the
time fixed for taking testimony, an au-
thorization for the taking of such testi-
mony by deposition. Such authoriza-
tion shall name the witness, the time,
place, and officer before whom the dep-
osition shall be taken, and shall specify
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the number of copies of the deposition
to be submitted to the Commission.
The authorization may include such
terms and conditions as the Commis-
sion or the presiding officer deems fair
and reasonable.

(d) Qualifications of officer before
whom taken. Such deposition may be
taken before a presiding officer or
other authorized representative of the
Commission, or any officer, not being
counsel or attorney for any party or
having an interest in the proceeding,
authorized to administer oaths by the
laws of the United States or of the
place where the deposition is to be
taken.

(e) Oath and reduction to writing. The
officer before whom the deposition is
to be taken shall put the witness on
oath or affirmation and shall person-
ally, or by someone acting under the
officer’s direction and in the officer’s
presence, record the examination of the
witness. The examination shall be
transcribed in the form specified in
§3010.124(a), signed by the witness, and
certified in the usual form by the offi-
cer. The original of the deposition, to-
gether with the number of copies re-
quired by the authorization to be made
by such officer, shall be forwarded by
the officer to the Secretary by personal
delivery or registered mail. Upon re-
ceipt, the Secretary shall hold the
original for use in the hearing upon re-
quest by any party and shall make cop-
ies available for public inspection.

(f) Scope and conduct of examination.
Unless otherwise directed in the au-
thorization, the witness may be ques-
tioned regarding any matter which is
relevant to the issues involved in the
proceeding. Parties shall have the right
for cross-examination and objection. In
lieu of participation in the oral exam-
ination, parties may transmit written
interrogatories to the officer who shall
propound them to the witness.

(g) Objections. The officer before
whom the deposition is taken shall not
have the power to rule upon procedural
matters or the competency, materi-
ality, or relevancy of questions. Proce-
dural objections or objections to ques-
tions of evidence shall be stated briefly
and recorded in the deposition without
argument. Objections not stated before
the officer shall be deemed waived.
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(h) When a part of the record. No por-
tion of a deposition shall constitute a
part of the record in the proceeding un-
less received in evidence by the pre-
siding officer. If only a portion of the
deposition is offered in evidence by a
party, any other party may require the
party to introduce all of it which is rel-
evant to the part introduced, and any
party may offer in evidence any other
portions.

(i) Fees. Witnesses whose depositions
are taken and the officer taking the
same shall be entitled to the same fees
as are paid for like services in the Dis-
trict Courts of the United States to be
paid directly by the party or parties on
whose application the deposition was
taken.

§3010.330 Briefs.

(a) When filed. At the close of the
taking of testimony in any proceeding,
the Commission or the presiding officer
shall fix the time for the filing and
service of briefs, giving due regard to
the timely issuance of the decision. In
addition, subject to such consideration,
due regard shall be given to the nature
of the proceeding, the complexity and
importance of the issues involved, and
the magnitude of the record. In cases
subject to a limitation on the time
available to the Commission for deci-
sion, the Commission may direct each
party to file its brief simultaneously
with the filing of briefs by other par-
ties. In cases where, because of the na-
ture of the issues and the record or the
limited number of parties involved, the
filing of initial and reply briefs, or the
filing of initial, answering, and reply
briefs, will not unduly delay the con-
clusion of the proceeding and will aid
in the proper disposition of the pro-
ceeding, the parties may be directed to
file more than one brief and at dif-
ferent times rather than a single brief
filed simultaneously with briefs filed
by other parties. The Commission or
presiding officer may also order the fil-
ing of briefs during the course of the
proceeding.

(b) Contents. Each brief filed with the
Commission shall be as concise as pos-
sible, within any page limitation speci-
fied by the Commission or the pre-
siding officer, and shall include the fol-
lowing in the order indicated:
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(1) A subject index with page ref-
erences, and a list of all cases and au-
thorities relied upon, arranged alpha-
betically, with references to the pages
where the citation appears;

(2) A concise statement of the case
from the viewpoint of the filing party;

(3) A clear, concise, and definitive
statement of the position of the filing
party as to the matter before the Com-
mission and the decision to be issued;

(4) A discussion of the evidence, rea-
sons, and authorities relied upon with
exact references to the record and the
authorities; and

(5) Proposed findings and conclusions
with appropriate references to the
record or the prior discussion of the
evidence and authorities relied upon.

(c) Incorporation by references. Briefs
before the Commission or a presiding
officer shall be completely self-con-
tained and shall not incorporate by ref-
erence any portion of any other brief,
pleading, or document.

(d) Excerpts from the record. Testi-
mony and exhibits shall not be quoted
or included in briefs except for short
excerpts pertinent to the argument
presented.

(e) Filing and service. Briefs shall be
filed with the Commission and served
on all parties as required pursuant to
subpart B of this part.

§3010.331 Proposed findings and con-
clusions.

The Commission or the presiding of-
ficer may direct the filing of proposed
findings and conclusions with a brief
statement of the supporting reasons for
each proposed finding and conclusion.

§3010.332 Oral argument before the
presiding officer.

In any case in which the presiding of-
ficer is to issue an intermediate deci-
sion, such officer may permit the pres-
entation of oral argument when, in the
presiding officer’s opinion, time per-
mits, and the nature of the pro-
ceedings, the complexity or importance
of the issues of fact or law involved,
and the public interest warrants hear-
ing such argument. The presiding offi-
cer shall determine the time and place
for oral argument, and may specify the
issue or issues on which oral argument
is to be presented, the order in which
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the presentations shall be made, and
the amount of time allowed each party.
A request for oral argument before the
issuance of an intermediate decision
shall be made during the course of the
hearing on the record.

§3010.333 Oral argument before the
Commission.

(a) When ordered. In any proceeding
before the Commission for decision, the
Commission, upon the request of any
party or on its own initiative, may
order oral argument when, in the Com-
mission’s discretion, time permits, and
the nature of the proceedings, the com-
plexity or importance of the issues of
fact or law involved, and public inter-
est warrants such argument.

(b) How requested. Any party in a pro-
ceeding before the Commission for de-
cision may request oral argument be-
fore the Commission by filing a timely
motion. In a proceeding before the
Commission on exceptions to an inter-
mediate decision, such motion shall be
filed no later than the date for the fil-
ing of briefs on exceptions.

(c) Notice of oral argument. The Com-
mission shall rule on requests for oral
argument, and if argument is allowed,
the Commission shall notify the par-
ties of the time and place set for argu-
ment, the amount of time allowed each
party, and the issue or issues on which
oral argument is to be heard. Unless
otherwise ordered by the Commission,
oral argument shall be limited to mat-
ters properly raised on the record and
in the briefs before the Commission.

(d) Use of documents at oral argument.
Charts, graphs, maps, tables, and other
written material may be presented to
the Commission at oral argument only
if limited to facts in the record of the
case being argued and if copies of such
documents are filed with the Secretary
and served on all parties at least seven
days in advance of the argument. En-
largements of such charts, graphs,
maps, and tables may be used at the ar-
gument provided copies are filed and
served as required by this paragraph.

§3010.334 Commission decisions.

(a) At the conclusion of a proceeding
on the record with the opportunity for
a hearing, the Commission shall issue a
final decision which either:
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(1) Adopts an intermediate decision
prepared by a presiding officer; or

(2) Rules upon the matters that are
before the Commission, or provides ex-
planation for why such rulings are not
being provided.

(b) Commission decisions shall be
based on the evidence entered into the
record, and consider the arguments
filed on brief. Argument provided in
comments may further inform the
Commission’s decision, but have no
evidentiary standing and are not re-
quired to be addressed in the final deci-
sion.

(c) An intermediate decision may be
adopted by the Commission in whole or
in part. When an intermediate decision
is adopted in part, the Commission
shall explain its decisions regarding
both what is and is not adopted.

(d) When exceptions, or objections to
exceptions, to an intermediate decision
are filed pursuant to §3010.336 by any
party to the proceeding, the Commis-
sion shall consider and rule upon such
exceptions, or objections to exceptions
in its final decision.

(e) Commission decisions shall be
filed in the docket and served on all
parties. Commission decisions shall be
part of the record of the proceeding.

§3010.335 Intermediate decisions.

(a) An intermediate decision shall be
issued by the presiding officer which
rules upon the matters that are before
the Commission, or provides expla-
nation for why such rulings are not
being provided, in a proceeding on the
record with the opportunity for a hear-
ing when:

(1) The Commission is not sitting en
banc; or

(2) The presiding office has been di-
rected to issue an intermediate deci-
sion by Commission notice or order.

(b) Intermediate decisions shall be
based on the evidence entered into the
record, and shall consider the argu-
ments filed on brief. Arguments pro-
vided in comments may further inform
the presiding officer’s decision, but are
not required to be addressed in the in-
termediate decision.

(c) Intermediate decisions shall be
filed in the docket and served on all
parties. Intermediate decisions shall be
part of the record of the proceeding.
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(d) Intermediate decisions are subject
to review by the Commission and sub-
ject to challenge by parties to the pro-
ceeding through the filing of excep-
tions pursuant to §3010.336. After re-
view and consideration of the excep-
tions filed, intermediate decisions may
be adopted by the Commission, in
whole or in part, as part of the final de-
cision in the proceeding.

(e)(1) The Commission may, at any
time, direct the omission of an inter-
mediate decision and the certification
of the record for the Commission’s con-
sideration sitting en banc. Parties to a
proceeding may, by motion, request
the omission of an intermediate deci-
sion and the certification of the record
for the Commission’s consideration sit-
ting en banc. Motions shall specify:

(i) The concurrence of other parties;
and

(ii) Whether opportunity for filing
briefs or presenting oral argument to
the Commission is desired or waived.

(2) Failure of any party to object to
such request shall constitute a waiver
of any objections. Motions shall be
filed no later than the deadline for the
filing of briefs. In either instance, the
decision to omit an intermediate deci-
sion shall be based upon the consider-
ation of the novelty of the matters be-
fore the Commission, and the timely
and efficient operation of the docket.

§3010.336 Exceptions to intermediate
decisions.

(a) Briefs on exceptions and opposing
exceptions. Any party in a proceeding
may file exceptions to any inter-
mediate decision by first filing a notice
of intent to file a brief on exceptions
with the Commission within seven days
after the date of issuance of the inter-
mediate decision or such other time as
may be fixed by the Commission. The
brief on exceptions shall be filed with
the Commission within 30 days after
the date of issuance of the inter-
mediate decision or such other time as
may be fixed by the Commission. Any
party to a proceeding may file a re-
sponse to briefs on exceptions within 20
days after the time limited for the fil-
ing of briefs on exceptions or such
other time as may be fixed by the Com-
mission. No further response will be en-
tertained unless the Commission, upon
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motion for good cause shown or on its
own initiative, so orders.

(b) Filing and contents. Briefs on ex-
ceptions and briefs opposing exceptions
shall be filed in accordance with
§3010.330. In briefs on exceptions, the
discussion of evidence, reasons and au-
thorities shall be specifically directed
to the findings, conclusions and rec-
ommendations in the intermediate de-
cision to which exception is taken.
Briefs on exceptions should not include
a discussion of evidence and authori-
ties on matters and issues to which no
exception to the intermediate decision
is taken. Briefs on exceptions and
briefs opposing exceptions need not
contain a statement of the case to the
extent that it was correctly stated in
either the intermediate decision or the
brief on exceptions of another party to
which reference is made.

(c) Failure to except results in waiver.
Any party who fails to except or object
to any part of an intermediate decision
in its brief on exceptions may not
thereafter raise such exceptions or ob-
jections which shall be deemed to have
been waived.
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which non-public

Subpart A—General Provisions

§3011.100 Applicability and Scope.

(a) Applicability. The rules in this
part apply whenever:

(1) The Postal Service claims that
any materials it provides to the Com-
mission in connection with any pro-
ceeding or other purpose under title 39
of the U.S. Code, contain non-public in-
formation;

(2) Any person other than the Postal
Service claims that any materials it
provides to the Commission contain
non-public information;

(3) The Commission is in the process
of determining the appropriate degree
of confidentiality to be accorded mate-
rials identified by any person to con-
tain non-public information in accord-
ance with these rules; or

(4) The Commission is in the process
of determining how to ensure appro-
priate confidentiality for materials
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